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ADIUDICATION ON FACTS ee ae ae ae 316 
ADMISSIBILITY OF ORAL EVIDENCE cen 8 Deis 349- 


ADVERSE POSSESSION BETWEEN OR BY CO-OWNERS—Cojnsnon possession of 
propertres does not prevent adverse possession of one against the 
other. Held; That common possession of property by two or 
more persons does not by itself prevent one frum pleading 
adverse possession against other p.rty if the person claiming 
adverse possession openly and without frac or collusion enjoyed 
possession of his share as Owner. But if the person claiming 
adverse possession wuts possession in a fiduciary capacity towards 
the other t.nants-in common, adverse possession cannot commence 
until other tenants-in-common are well aware of the assertion of 
the right and 12 years continuous notorious assertion has heen 
proved, Sri Sr: Iswari Bhubaneshwart Tha kuvani v. Brojo Nath 
Dey, 44 1.8. 203; Varuda Pillay v. Jeevarathnammal, 1.L.R. 43 
Mad. 244, followed Radhaumoni Debi v. Collector of Khulna, 
LL.R. 27 Cal. 943 ; Wali Ahmed Chowdhry v. Tota Meah Chowdhry, 
LL.R. 31 Cal. 397, referred to. % 


PARFATIA AND ONE v. SATHRAM {alits) SATTARAM AND ONE 359 
ANNULMENT OF GRANT OF LETTERS OF ADMINISTRATION ~ tn 197 


ARMS ACT, $5. 19 (f), 20—Conceaiment from police and illegal posses- 
sion distinguished. Held: Mere concealment of unlicensed 
weapon from other persons such as friends, relations and other 
private persons and not necessarily from the police is not of itself 
sufficient to bring the offence within the mischief of the first part 
of s. 20 of Arms Act. Jogendramohan Guha vO Emperor, 
60 Cal, 545, followed. ‘ 


’ 
Ha Seinv, THE Kine... “ag ive Res 53- 


Arms Act, s. 19'fJ—If sanction to be proved in the ordinary 
manner or Court should take judicial notice—Whether mere * 
. production of a copy cf the sanction uct bearingsignature stfficient, 


ASSUMPTION OF LEGISLATIVE POWERS BY GOVERNOR 


BENEFIT RECEIVED BY OWNER OF PROPERTY 
Bepoulat. Estate or 
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Held sy the Full Bench ; Vhat ina prosecution under s. 19 (f) of 
the Arms Act it isnot necessary to calla witness to prove the 
Witten sanction ef the Listrict Magistrate m the ordinary 
manner, Held; That Court shouid take judicial notice _of a 
document handed “up tothe Bench which purports to be the 
written sanction of the District Magistrate and accordingly 
dispense with atly turther proof of the sanction under 5,56 of the 
Evidence Act. Held further > That mere production of a certified : 
copy af the sanction even though it does not bear any signature 
is sufficient. Engi shun, Limitid v. Lajpat Rai, 37 Cai, 700 al 
p. 788; Duf Development Company Limited v. Government of 
Kelantan, LR, (1924) A.C.797 ; Emperor vy, Rudra Datt Bhetl, 
55 Al. 798. ollowed. Citclauchert Ayeninad's case, (1923) 24 
Cr.L.J. 503; Sulannan v. The King, (194i) Ran. 258 ; Earperor v, 
Surajbali, 56 AN 750; The Deputy Leoul Remewbrancer v 
MLS. Jan, 6 C.WLN. 845; Valvekar v, Emperor, 53 Cal. 718, 
referred to, 

kasd vy. NGa Pwa 





ASSESSMENT MADL T > SHE BEST OF JUDGMINT» 


aoe reve 


BurMA Divorck Act, ss. 2 and 3——-Meanumg of the phrase “last 
resided together "—Indtention of setting up homme wn Burma—Shor?} 
residence itt Mandalay--Ferced evacuation to India—Rufusal of 
wife fo come to Burma—Jurisdiction of Mandalay court, Two 
An.lo-Burmans domiciled in Burma were married at Mandalay 
on the lith March 1942 and they intended to set up the:r 
matrimonial -home in Burma but were forced by circumstances 
arising out vi*the war to evacuate to India where the couple 
resided and hveband took service under the Government of 
Burma and returned to Burma and wife later refused to come 
and itis alk ged that she cominitted adultery. Held by the Stecial 
Bench ; That District Judge of Mandalay where the parties were 
married and last residedin Burma together, has jurisdiction to 
try the case. Temporary last residence in India, where the 
Burma Divorce Act js not in fo: ce, cannot be the place where the 
parties “ last resided together” within the meaning cf s, 3 of the 
Act. “Last resided together" implies last resided together 
in Burma. Coombes v. Coombes, 1 L.B.R. 222; Mahontned 
Shuffi v. Udin Abguila, (1879) LI.R.3 Bom. 227 and Mauning 
ve Manning, L.R. 11 P. & QD. 223, referred to. Mere 
admission of adultery by the respondent in alefter, unsupported 
by corroboratiye proof, 1s not sufficient to establish adultery. 
Robinson v. Robinson, 1 Sw. & Tr. 393; Williams. Williams, 
L.R., Vol. I (186529), P. & D. 30, followed, 


CAPTAIN R. B. D'Vaz v. Mrs. Cerna D’Veaz 


RurmA Divorce Act, s.17—Advocate must appear in applications for 
congrmation.-Evidence must be heard by District Judge. 
‘“icid - Appligations to confirm a decree for dissolution of marriage 
will be dismissed unless the petitioner chooses to inst: uct an 


Advocate toappear. Held further: Petitioner for dissolution af. © 


marriage ought not to’be heard by the Registrar but by the District, 
Judge inorder to enable him to judge the value of the evidence 
called in support ot the petition. 


CAPTAIN ORVILLE Po », Irs Po AND ONE 
aie “6 ‘ 2 % 
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Burma INCoME-Tax Act, 5. 23 (31—Assessment made tothe best of 
income-Tax Officer's jttdgment—Not bad tu law, Held: The 
assessment made under sub-s. (3) of s. 23 is not bad in 
law because it is made tothe best of the Income-Tax Officer's 
judguient and this fact is stated in the assessment order, if he had 
materials upon which a decision could be reached under 
s. 23 §3) In re Lachhman Das Narain Das, * Income-Tax 
Cases 2, at page 4, approved. 

COMMISSIONER OF INCOME-TAX, BURMA v, Messrs. Ein SHIN 
(alias) HENG SHIN ne ve ee a 173 


BurRMEZSE BuUppHIst Law--Keittima edoption—Apatittha. Held : 
Mere proof of adoption is not proof of keittima adoption, and 
thal mere description of some one by a perSon as his or her 
adopted child is not by itself an expression of intention that that 
child shallinherit. There must besome circumstances to show 
that the adoption was not an afatitiha adoption merely but 
an adoption with a view to inheritance. Ma Than Neyun v. 
Daw Shwe Thit, 1.L.R. 14 Ran. 557, followed. «Ma Ywei v. 
Ma Me,5 L.B.R.118; Ma Than Thanv. Ma Pwa Thut,{.R.4 
Ran, 451, referred to. May Ouag’s Buddhist Law, page 145, 


appreciated. 
MAuNG MaunG Hatn v. MAUNG TIN AYE AND SIX OTHERS ,,. 230 
CuARGE SHEET ase as ae “ae a 127 


Cuixesr Buppuist—-Guardianship of minors—Ownership af minor's 
property disputed—Ss. 17 and 34 6f Guardianship and Wards 
Act—Princepies governing the appointment of guardian of 
nunors, Held: A Chinese Buddhist domiciled in Burma is prima 
facie governed by the Buddhist Law of Burma and the burden 
of proving any special custom is on the person asserting variance. 
Zan Shwe Zin and others v. Khoo Soo Seng and others, (1939) 
R.L R. 548 (P.C.), followed. Onder Burmese Buddfist Law on 
re-marriage of a surviving parent, the children of the former 
marriage acquire a vested interest in the joint property of the 
marriage to the extent of the deceased parent’s share. Maung 
Shein Ba v. Maung Kywe and others, (1934) 1,L.R,12 Ran. 55, 
followed, The order appointing a guardian should not, except in 
exceptional case, specify the property entrusted to the guardian. 
Travelyan on AMfinors, 6th Ed., p. 97, followed. A Chinese 
Buddhist mother, after the death of husband, made a gift of some 
properties to her minor children and then re-married, and an 
application was made by a major sister for the guardianship of 
the property of the minors, and the mother contended that gift 
was not absolute one and the minors had no propérty over which 
a guardian could be appointed and that it was not necessary to 
appoint a guardian. Held: That it is hecessary to have a 
guardian of the minors who would assert their rights under the 
deed of gift and the Buddhist Law and get from tnother proper 
ties prima facie vested in them. Further where there is a 
dispute,as to property claimed on behalf of minors, the Court 
ought to appoint a guardian of the property of the minor ahd 
leave it to him to institute suit for the recovery of the property. 
G.S. Putt: v. T. S. Kale, (1916) 1L.R 40 Rom. 513, followed, 
Under s. 17 of the Guardian and Wards Act the primary 
point for consideration in appointing a guardian of the person of 
minors, is the true welfare of the minor. In considering the 
welfare of the minor the Court shall have regard.-to the age, sex 
and religion of the minor, the character and capacity of the 
proposed guardian and his nearness .of kin to the minor, the 
wishes of the deceased parent and any existing or previous 


GENERAL INREX. 


relations of the proposed guardian with the minor. The Court 
may consider the preference of the minor, if he or she be ald 
enough to form ar intelligency preference. But the most para- 
mcunt consideration for the Judge is to consider what order 
would be best for securing the welfare and happiness of the 
niinors, With Whom will the minor be happy? Who is most 
likely to contribute to their well-being and look after his health 
and comfort. The question of welfare of the minor is of such 
paramount consideration that the rights of guardianship under 
the Jaw to which the minor is subject or on the ground of 
propinquity must be assigned subordinate position. F, Bibec v. 
B.S. Dhudhtaria, 18 C.W.N, 1200; ReGuilbia y. Lilbai, +1907) 
LLR. 40 Bom. 50; Zufaraw v. Ram Charan, (1910) 7 All LJ 
1149, Mathu Virapa v. Lingammate, 2 Mad. WN.56; a&ktnie 
v. teen, {1868} 9 W.R. 334; Sohna v. Khalak Singh, 11889) 
LL.R. 13 All 78, followed, Taking into consideration that 
introduction of a,step-parent in buddhist family is a ‘disintegrat- 
ing element and’ his influence may be detrimental to the interest 
of the children {vide Ma Shwe Yu ard olhers v.Ma Rin Nynn and 
offie:s, (1929) 1LR. 7 Ran, 240 at 243] and that under the 
Mohan edan Law a mother marrying a stranger forfeits ber 
if to the guardianship of her sinor children. “[vide Fuscehun 
v. Najo, 11884) LL.R. 10 Cal. 15] and that under the Hindu 
Wisiow's Re-marriage Act, a Hindu widow's preserential right 
to the guardianship of the childien is displaced on her re- 
marriage, and that under the circumstances of the present case it 
Was to the welfare of the minors that their eldest sister with 
whom the minors were living happily should continue to be 
in-charge of the minors, the Court appointed the eldest sister, in 
preference to mother who has re-married, both the gua:dian of 
person and property of the n inors, 


Tax Swrse Kyv v. CHAN CHatx LYAN 





Crry CourT cs wee aA 


City COURT ESTABLISHED BY THE JAPANESE COMMANDER-IN-CHIEF/f 


competent to try suit which would have been triable by the Rangoon 
Small Causes Court before the oceupation—IWVhether decree of City 
Court executable by Rangoon City Civil Court. Held by the Full 
Bench : The City Court setup by the occupying power was 
corrpetent to decide cases which would have been triable by the 
Rangoon Smal! Causes Court or cases which would have been 
triable by the High Court in the exercise of its Original Civil 
jurisdiction or by any Magistrate before the evacuation, Held 
further: If such a case was pending at the time of occupation. 
it was avtomatically Yansferred to the proper Court under 
s. 23 of Courts Act, 1945, Heldfurther : Decree passed. ty 
the City Court ds executable bv Court which would have been 
seized of the suit but for the establishment of the City Court 
by the Japanese Commander-in-Chief. * 


ABDUL Aziz v. THE SooRATEE, BaRA. Bazaar Co., Ltp. 

+ 

Crvit PRocenurRE Cope, s.'10 ie ies se els 
ba) 5) 

gy STIS | teow <u ree 


Copt oF CIVIL PROCEDURE, s. 104 AND ORDER 43, RULE 1 ; ORDER _ 
RULE 10 “ a ws ous : a 


CopE oF CIVIL PRocEDURE, ORDER 8, RULE 6-—Sef ff — italien’ can 


te claimed after it istime barred. Held; That under the 
provision of Order 8, Rule 6, whether the set-off is legal or 
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equitabie it cannot be claimed if it is time barred. H’alker v 
Clements, {1850: 15 Q, B. t044, referred to. Prag: Lal vo Maxwell 
aid ofhers,7 All. 284; Narendra Lal Klan v. Tarulaia Dass, 
48 Cal, 817; Bharta v. Chet Ram, 56 Al). 8213; Harendra Nath 
Chaudhuri v. Sourindra Nath Chaudultri, LL.R. (1942) 2 Cal. 485, 
dissented from. : 


Messrs. NANIGRAM JAGANATH v. K, A, M. SHAIK MOHAMED 
AND ONE ... wee <i as ses 
Civit’ ProcepuRE Cobk, ORDERS, RULE 6—Seét-off—Debt no longer 
recoverable—Debt due to only one of the parties, Held ; Plaintiff 
18 not entitled to deduct as set-off asum of money which is no 
longer recoverable by the defendant. Plaintiff cannot be 
perinitted ta compel the defendant to set-off a sum allesed tu be 
due by him to one of the defedants alone, against a claim made 

by him against both the defendants. 
KALLERI Kari. MoHAMED KA Ka v Moosa Ka Ka Anp oNE 


CO-ACCUSED, EVIDENCE oF oo at one 
COMMON POSSESSION OF PROPERTIES 

CoMPENSATION. How CALCULATED sear ia 
CONCEALMENT OF ARMS FROM POLICE 

CONPESSION MUST RELATE ‘'O SAME OFFENCE ... 
CONFESSION, ITS NATURE 


ee wee 





Sal ae ‘ oe eae 





CONSEQUENTIAL RELIEF 
CONSTRUCTIVE KEEPING OF GUARDIAN oa ii 
CO-OWNERs, ADVERSE POSSESSION... Ses aes oe 
ContTrRAcT Act, s. 63 

SS ACTS y IPB ag 


—-——- TO LEASE Bike eas : 
ACT, ss. 65, 70 as son tee ahs 
Acr, s. 68... one ee, wits 


Contract Act, s. 70--Meaning and scope of section—Whether words 
“lawfully does anything” can mean payment of money. 
Held ; §. 70 of Contract Act refers to “doves anything” or 
‘delivers anything.’ It does not refer to payment of money and 
these words cannot be construed to meant payment of money. 
Sits Fakirv. Chand Bewa, A.J &. (1928) Cal. 389, dissehted from. 
S.N. Prasad v. Sarjoo Nonia and another, AAR. (1943) AH. 220 
‘(F.BJ, followed. Zulaing v. Yamethin District Counctl, 1.L.R, 10 
Ran 522, referred to. $70 does notenable an officious person to 
thrust upon another the liability of a debt. 


M4UNec Tun Myaine v. U TaR Tor AND CTHERS ais 
CORRGBORATION, RELIABLE vee “a aoe 
Courts Acr, 1943, s. 23 ws see ae wee 


Courts (EMERGENCY FRovisions) ‘Act, 1943—S. 14 (vy) and 14 (o}— 
The operation of s. 1640f Criminal Procedure Code ands, 25 0f 
Evidence Act respectively—Confessions recorded under Courts 
{Emergency Provisions: Act—Repeal of “the Courts Emergency 
Provisions Act before judgment—Legal effect—Revival of s. 164 
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of the Code of Crimmnal Procedure ands. 250f Evidence Act— 
Make them aptlicabie topending trials, Held by the Full 
Bench ; Confessions’ to a Police otficer under s. 14 (o} of the 
Courts (Emergency erovisions) Act which suspended the 
operation of s. 25 of the Evidence Act and confession to a 
magistrate ander’s, 14 (py) of the Courts «Emergency Provisions) 
Act which suspended the operation of »s. 164 of the Code of 
Criminal Procedure became inadmissible in a pending trial when 
the Courts (emergency Provisions) Act was repealed without 
reservation by the ‘Repealing Act TL of 1947 ; such repeal had the 
effect of reviving s, 25 of the Evidence Act and s. 164 of the 
Code of Criminal Procedure and make them applicable to 
pending cases, (1) 23 Cal 975 (Qucen-Empress v Jabantlla:, 
(2112 CAV N. 438 Bansi Lally. Kitg Emperor: ; (3) UR. 11905) 2 
K.B.335 Riv Chandra Dhama} , (4. (1877-38) Vol. 3.3 A.C. 582 
at p, 603 Vlames Garduer s, Edward A, Laces aud others), 
(5) (1936) £ Ch 237 at p 243 «In re it Debtor: ; (6) 21° Bom. 823 
(Gangaram v. Pruamchan Nathkuram), (7) 42 Cal. 374 
(Kanchan Mallik v. Eniperor); (8) AAR. (1930) Al. 561 
(Paras Ram and another vo Mt. Mewa Kunwar and others). 


KIxNG v. THORPE AND THREE OTRERS ... ian aa 279 
COURTS (EMERGENCY PkovistoNs} Act, s, 14 (ed) nes oS 402 


Court Fins Act, s. 7 1V id axp 7 V—Swit for declaration and 
delivery of possession—IV heiher delrwery of possession can be a 
consequential relief—Rivht of appeal must be given by Statute— 
Ss, 23 and 24 of Rungoon City Cril Courts Act, S. 104 and 
Order 43, Rule lof the Code of Ciel Procedtexe—Whether an 
appeal lies against an oider under Order VIL, Rule 10, returning 
the plaint. Held: In deciding the court fees payable for a plaint 
the court should look to the matter as a whole case and find out 
whatin substante the suit is for. It is the real nature of the 
relief that matters, whatever garb it is clothed in. Suit in 
substance for possession cannot be converted into a suit for 
declaration with consequential relief by adding a prayer for 
declaration. Srismatt Bibi Phul Ktemare v. Ghanushyam Misra, 
35 LA. 22 at p. 25; Radha Kanta Saha v, Debendra Narayan 
Saha and one, 49 Cal, 880 at p. 883; In re Kalipada Mukherfi, 
58 Cal.281 at p. 283; Kalu Rantv. Babi Lal and another, 54 Al. 
812 at p. 822 ; Ramkhelawan Sahu v, Bir Surendra Salti, 16 Pat. 
766 at p, 785, followed. fer BA U, J—Rights of. appeal_a are 
substantive rights and are to be given or taken away by express 
Words of State. Afforney-General vy. Sillem, 10 H.L.C. 705 at 
p. 710; Narayan Ballal Paradkar v. The Sccretary of State for 
India in Council, 20 Bom. 803 at p. 806; The Colonial Sugar 
Refining Co., Lig. v. Irvin&, (1905) A.C. 369 at p. 372, followed. 
Per BAY, J. '—No anpeal lies from an order of the Rangoon City 
Civil Court unde? ue Wu, Rule 10, of the Code of Civil 
Procedure retu‘ning a_plaint. 3. 24 of the Rangoon City} 
Civil Court does-not provide for an appeal agaifist such an order. | 
S. 23 of the Act is unhappily.worded and does not give such 

tight of appeal. ‘The appellant filed a suitin the Rangoon City 

Civil Court fgr declaration of his title toa shop and recovery of 
its possession. It was admitted that the value of the shop was 
Rs. 16,000. Rangoon City Civil Court heid that the subject 
matter of the suit was vatued at Rs. 16,000 therefore the said 
Court had no jurisdiction to try the suit and returned the plaint 
for presentation to the proper court, The plaintiff-appellant 
appealed. « 


M. P. SAYED MoHAMED v. K,S. EBRAHIM DAS AND ONE... 98 


XXIV CENERAL INDEX. 


CRIMINAL ACT DONE RASHLY of NEGLIGENTLY ... 


CRIMINAL PROCEDURE Cope, ss. 9 (3},17 13), 528 (1}-Courts (Emer- 
kency Provisions! Act, 1943, 8, 14 (d)-—Withdrawal of procecdines. 
Held: A Special Judge, as such, is not a Judge of the Court of 
Session of which the presiding Judge i is the Sessions Judge. An 
Assistant Sessions Judge is, as such, a Judge of a Court of Session 
anf it is only the Assistant Sessions Judge as such, has seisin of 
a case that a Sessions Judge may withdraw or recalf it, 


THE Kine v, MauNG MauxG, Ma MYa THIN 


bos 


CRIMINAL PROCEDURE CopDE, 8. 117 {41 


s, 164 





CRIMINAL FROCEDURE CoDE, ss. 164 (2) AND 533 Anp s, 24, EVIDENCE 
AcT—Confession recorded by Magistrete— Whether he can try 
confessing accused, Held; That under s. 24 of the Evidence Act 
confession of an accused is relevant unless it comes within the 
purview of the section, 7.c., unless it appears to the Court from the 
circumstances of a particular case that confession has not been 
made voluntarily, The Kure vy. San Min, (1939) Ran.97 ; 
Emperor vy, Bhagi Vedu, 1900) 8 Bom, L.R. 697 ; Emperer v. 
Panchkowri Dutt, LL.R.52 Cal. 67. Held further ; That it s not 
illegal for a magistrate who has recorded the confession of an 
accused to try him subsequently hiniself pe it_is s ighly objec~ 


injustice. S. 164 ‘Gh of the Code does not debar the “magistrate 
who recorded the confession to try the case, Held by 
Mr. Justice GLEDHILL: The directions given in paragraph 623 
of the present Courts Manual should be modified and it should be 
a,rule of practice that confession should not be recorded by a 
magistrate or Special Judge who is to try the case in which 
confession may be tendered in evidence. 


THE Kine v, TUX SHWE AND TWo OTHERS ais 


CRIMINAL PRoCEDURE CopF,s. 350 


ae 


CRIMINAL PROCEDURE, Cope, s. 172— Duly of Public Prosecutor—Duty 
of trial Judge, Held: It should never be forgotten that it is the 
duty of a Public Prosecutor or any other official who may be 
conducting the prosecution to prosecute and not to persecute. It 
should also nul be forgotten by the presiding off.cer at a criminal 
trial that be owes a responsibility not only to the accused but also 
to the State tosee that justice is done. King-Empefor v. Nga Lun 
Thoung, 13 Ran. 570, referred to. 


AH Tu {al/as) Kyaw Nyun v. THE Kine as 


CRIMINAL F ROCEDURE Copx, s, 239 2 Men a, 
CRIMINAL PROCEDURE Cob, $8. 342—Accitsed person as_a witness— 
Competent for what purpose- Oaths Act, s. 5. Held: S342 
(1), Code of Criminal Procedure, thurgh in the affrmative, must 

be read as implyinga negative in the sense that the examination 

of the accused personas a witness in cases not failing within the 
four corners of that provision will not be legal and. is “prohibited . 
Biackburn v, Flavelle, (1881) 6 A.C. 628 ; King-Emperor v. Nga 

_ Po Min and others J0.-Ran. Sil referred to. The Oaths Act did 
not prohibit the administration of an oath or afhrmation to an 
accused person. If otherwise it was lawful to put an accused 
person on Oath, the proviso tgs. 5 of the Gaths Act did not 
nake the administration of oath unlawful. The amendment of 
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PAGE 
this Act, by deleting these words, does not affect the mattér one 
way or the other.: i 
PoonaLt 7, THE KING eee ae aus ans 214 
CRIMINAL PROCEDURE CODE, 8$. 412, 435, 439 we : 203 


CRIMINAL Procenrse Cope, s, 342 (li-Euldence of co-accttsed— 
Evidence of accsmplice—Evidence Act, ss. 133, 144-—Reliable 
corroboration, Held: Ul is contrary to generally accepted 
judicial principles to make use of the evidence of a wilness. 
whether he be an accused or not, against a person without t} at 
person having a full opportunity to cross-examine tim and without 
that person having a full opportunity of rebutting the evidence. 
The general principles which were enunciafed in Nga Afyo’s case 
would cover the evidence of an accomplice even though he may 
be given evidence under the provisions of s. 342 of the Code 
of Criminal Procedure as now amended. Collusive evidence 
is not independent corruboration of accomplices’s cvidence, 


Tlie King v.Ngn My9, (1938) RL, 190, followed. 
Po Hay axp Tus Erw. fue Kine ae he 319 


* 


CRIMINAL PRoCEpURE CopkE, §. 350—Jolnf frial—Miszoinder— 
buidence Act, ss 26,145 Held ; The provisions of $3,350 of the 
Code of Criminal Procedure do not apply to proceedings before a 
Spevial Judge, ‘The whole of the trial must proceed before the 
Special Judge who delivers the judgment. When tne prosecution 
case against two persons is mutually exclusive, or when the two 
accused throw the blame upon each other, a joint trial cannot be 
had. The procecdinys are bad for misjoinder. Aztm-ud-din v. 
King-Enperor, § L.B.R.68 ; Kyaw Dwev. King-Entperar, 1 R.LJ, 
69, followed. If there is a conflict between s. 26 and s, 145. s. 26 
must override the cther section. 


Po LAN v2THE KING Be ds a 379 


CRIMUNAL PROCEDURE Conk, ss, 366, 367 AND 537—Conformity with 
reqtirements— When ilegal—IWhen curable, Heid: Wo a 
judgmentis not written in conformity with the provi-ions of 
s, 367 of the Code of Criminal Procedure in a trial in a 
Criminal Conrt Of origina] jurisdiction, that judgment is illegal 
and the conviction and sentence must be set aside and a rehearing 
must be ordered. Butif the tiinl Magistrate deals with every 
poiat or points for determination and gives a decision thereon and 
the reasons therefor in a judgment paSsed in a connected case. 
the defect should not be treated as an illegality but should be 
treated as an irfegularity curable under s. 537 of the Code of 
Criminal Procedure. In ve Karuppiahk Pillai and others, 
21 Cr.L.J. 52, followed. »Tara Chand Singh v, Emperor,32 Cal. 
1069, discussed. 


On Hraine %. THE Kine ae ei ins 40 
CRIMINAL PROCEDURE CoDE, ss: 526, 528 a ® ie ae 408 


QUSTODY ORDER bis rice er bus Sd 418 


DEBT DLE TO ONLY ONE OF THE PARTIES aoe aa oa 63 
—— IXCURRED BEFORE OCCUPATION BY JAPANESE we a 398 
—- NO LONGER RECOVERABLE... a a er 63 
DECREES AND ORDERS OF SUPREME COURT... ie age 78 


* 
or City CouURT EXECUTABLE BY RANGooN ClTY’ CIVIL 
Court ' aero as soe ne oa 18 
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DECREE FOR DIssOLUTIUN OF MARRIAGE. CONFIRMATION 

DEFENCE OF BURMA ReuLts 97 {i}, 98 (1) (8)... sox ss 
DETERIORATION AND DENFRUCTION. TO PRESERVE PROPERTY FROM ... 
Dory or PuBLIC PROSECUTOR ers sea 


- TRIAL JUDGE... ive ive tes 


EARNINGS OF PROSTITUTION 


Er FECT OF EXEMY OCCUPATION ON PFRSONS IN OCCUPIED AREA AND 


PERSONS IN OTHER ARBAS—Lease-—Frustration of contract by 
war—Ss, 111,114 and Utd ef the Transfer of Property Act for 
future of leas.—Notice tnder s. 11 tg)—&elingmshment owing 
fo waramottnts to unplied surrender—Defence of  Bururet 
Rules 97 (b, 98 (1) tb). Lease of a cinema hall was grantfor a 
period of ten years aud the lessee was a resident of Bombay. 
The deed provided for forfeiture on non-payment of rent and also 
breach of other conditions mentioned therein. On the outbreak 
of the japanese war the agent of the lessee evacuated from Burma 
and the lessor took possession of the leased premises. The lessee 
did not offer ‘o pay any rent even after the re-occupation. In 
February 1946 the lessor gave a new lease to a third party. In 
August 1916 the lessee filed a suit for recovery of possession and 
dainages against the lessor and the new lessee. Held by 
THEIN MAUNG, J. inthe Original Side; On occupation of Burma 
by the Japanese the plaintiff who wasin Bombay and the 
ist detendent who was in occupied area became enemies. 
When the defendent's agent went to India and became an enemy 
of his principal on account of the Japanese occupation of Burma 
his agency ceased. Sovfrach! (V/O)v. Van Undens Scheepuaari 
Eve Agentuur Maatschappg 'N.V. Gebro, L.R. (1943; A C. 203, 
followed, Frustration was premature determination of agreement 
between the parties, lawfully entered into and in course of 
operation at the time of its premature determination, owing to 
the occurrence of an intervening event or change of circumstances 
so fundamental as to be regarded by the law both as striking at 
the root of the agreement and as entirely beyond what was 
contemplated by the parties when they entered into the 
agreement. Doctrine of frustration applies to Ieases under 
special circumstances. The opinion of Viscount Si ‘on LC. and 
Lord Wright in Cricklewood Property aud Investinent Trust, 
Limited v. Leighton's Investment Trust, Limited, LR. (1945) 
a.C, 221 and Pollock on contract, 12th Edn., p. 247, followed. 
Under the Defence of Burma Rules it would be an offence for the 
landlord to demand or receive money from the tenant who has 
become an enemy. As noone can speculate upon the duration of 
war and war once started could be presumed to be of indefinite 
duration and as this lease involved continuous efforts on both 
sides to carry out their parts of the contract and as the lessee did 
not perform or attempt to perform his pact of the contract and the 
lessor had owing to breaches of covenant put an end to the lease 
and had taken possession of the leased premises the lease in the 
special circtimstances was ferminated by frustration.© J re 
Badtsche Company, Baver Company, cte., L.R. (1921) 2 Ch D. 331 
at p. 379 ; Hirgi Muiji v. Cheong Yue Steamship Comb.viy, UR. 
(1926) A.C. 497 at p. 510: Halszyatd another vy. Laweufeld, LR. 
(1916) 2 K.B. 707 ; Horlock v, Beal, LR. (1916) 1 A.C. 486 : Bank 
Line, Limitedy Authur Capel & Co., L.R, 11919) A.C. 435 at 
. p. 449 ; Gerpel v. Smith, L R. (1871-72) 7 O8B. Cases 404 at p. 414 ; 
Distington Hematite Iron Company, Limited v. Possehl & Co., L.R. 
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11916) 1 K.B. S811 at p. Sl4; London and Northern Estates 
Company s. Schéssinger, LR. (i916) 1 K.B 20; Matthew v 
Curling, LAR. (192232 A.C. 180; Crackhwovd Property aud Livest- 
ment Trust, Limited v. Leightou’s Investinent Tiust, Limited, LR 
11945) 4 C, 221, referred to, Mere relinquishiment due to war 
circumstances dous not amount to surrender express or implied of 
alease. Shoodan Kurmodaryv. Ram Churn Pal, 11 WOR. 137, 
Munecruddeen Vv. Mohamed Aur and othicrs. 6 WAR. 67 , Ram 
Chungyv G. C. Chung, 24 WR 344. distinguished, When the 
Jessees broke the terms of the lease on the breach of which the 
lesso” was entitled to determine the lease anc it was impossible 
for the lessor to give notice to the lessee under P11 (g) of the 
Transfer of Property Act and the lessor purported to determine 
ihe lease by laking possession, the luase was dead aud cannot be 
revived by esloppal or waiver. Dendy v. Nicholl, 4.C.B. (N.S. 376 
at pp. 380-381-140 E.R. 1£30 at p. 1132; Doe D. Nash ve Brrei. 
1M. & W, 402-150 E.R. 490, distinguished. On APPEAL: Hedi: 
If notice of lessor of his’ intention to determine the lease 
under 8. LlI1 1g) of the Transfer of Property Act be given by 
sending it through post it is sufficient compliance of law. [tf is 
not vecessarv that notice should reach the lessee. Where the 
notice clearly states that if certain demands were not fulfilled the 
notice should be treated as notice of final determination of the 
lease there was sufficient compliance of law. On question of 
frustration, the Chief TYustice auc Mr. Justice Sharpe reserved 
their «pinion. Held by BLAGDEN, J. ; That the doctrine of fraztra- 
tion did not apply to the facts of this case. Paracine v, Jane, 
Allevn 26, followed  Alatthew v. Curling, (1922) 2 A.C. 180, 
distinguished. 


K, M. Mopiv, MoHAMED SIDDIQUE AND ONE aos ee 423 


Egusdem Generis ae er wes ibe ve ® 82 


EMERGENCY LEGISLATION—Crimunal law—Assumplzon of legislative 
powers by Governor—Appointment of Special Judge-—Specal 
Judges Act (Burma Act X of 1943)—Validity—Government of 
Burma Act, 1935 196 Geo. 5, ¢. 3: ss. §4, 139, sub-s 1, proweso. 
The Special Judges Act, 1943 (Hurma Act X of 1943}, enacted by 
the Governor of Burma in exercise of the powers of the Legisla- 
ture which he had assumed to himself by a Proclamation of 
December 10. 1942, issued at Simla under sub-s, 1 of 3, 139 of the 
Government of Burma Act, 1935, was intra vires the Governor, 
The Special Jvdge. Act which, in effect and contrary to pre- 
existing law. deprived an accused person of a hearing before 
a magistrate, trial ‘by jury and a right of appeal, was in truth, an 
Act of the Legislature The Governor did not by that Act inter- 
fere with the High Court or ils jurisdiction, and accordingly he 
had not infringed the provisions of the proviso to subs. t of 

8. 139 of the Act ef 1935, which provided that nothing in that Act 
should authorize him to assume to himself any of the powers 
vested in or exercisable by the High Court, There was nothing 
to give exclusive jurisdiction to the High Court, and no law to 
prohibit the legislative authority in Burma from oe 
rew or collatgral Court. Order of the High Court affirmed. 


CHITTAMBARAM v. KING*EMPEROR ... eee ae 66 
ENEMY ACTION ss sxe een a5 “ges 1228 


ENHANCEMENT OF SENTENCE—Notice fo accused—A ppealalso preferred 
-—Appeal and revision—-Practice o f High Court. Heid; When an 
appeal is preferred and it appéars to the Judge that thereis reason 
to believe thatan enhancement of the sentence should be 
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considered, it is the practice of this Court to issue notice in revision 
to the accused to show cause agiinst enhancement, aud the appeal 
and revision case are heard at one and the sathe time. The 
King v Maung Ba Saing, 1940) R.L.R. 145, followed. 


Ba SHEIN v. THE KING 
ENTERTAINED 
EstaTE oF A BUDDHIST 
EVACUATION. FoRCEpD hae ane 
EVIDENCE ACT, s, 24 





=< 4 1SE25 
ma, 85. 26, 145 





, 8. 30 sie 

. 9s. 57 (7), 114 a is fae nee 

Evipnence Act, s. 92—Adsissibility of Oral Evidence--Praof of 
payment of purcttase money by third parly—Owsuership of third 
purty. Held: That under the Ist proviso of s.92 of the Evidence 
Act the Vendors in a Registered Deed of Sale can frove by oral 
evidence that the purchase money was paid by a third party and not 
by the purchasers named in the Deed and that the said third partv 
and not the purchasers named, were the real owners. Dfulchand 
and ancther v. Mado Ram, 1.LR., 10 Al, 420 ; Manng Tun Pev. 
BK. Holder and others, 1L.R. 14 Ran. 242 {P.B.), followed. 
A.T. Raghava Chariar vy. O. M. Srinivasa Raghava Chaviar, 
EUR. 49 Mad. 308; Manni Kunwar v. Madan Gopu, 1.L.R. 38 
All, 62; ARV. Cheltyar Firm v. Maung Hla Gyi and twe ethers, 
1.L.R. kan. 329%, distinguished, 


*  KoSerx YIN AND oNE?. Mrs. MaY Ba MYA an 
EVIDENCE Act, ss. 133, 144 a8 en wig’s ae 
IN DIVORCE CASES, HEARING OF ,,. 
OF Co-ACCUSED se ied ae ay 
EXCEPTIONS To PENAL CoDE nc sar 
EXECUTOR AND ADMINISTRATOR.» ASSENT OF ed ee 
EXHIBIT. RETURN oF ae ans ees 


EXHIBIT PRODUCED BEFORE A CRIMINAL CourT—Party cutiiled to 
posséssinu—Mercantile agent —Faiwnee— Contracts Act, $. 178. 
Held; The dispute between parties regarding retutn of exhibits 
cannot be finally settled by the Criminal Ceurts, but must, unless 
the parties come toa private agreement, be decided Hv a Civil 
Court Shwe Wav. C. I, Mehta and one, LLR, 5 Ran. 553, 
followed. Afaung Po Thanng v, Noor Mohamed, A1.R. (1937) 
Ran. 385, referred to. 4 


Kasi CHETTYAR v VELLAYAN CHETTYAR was ase 
ForFEITURE eae ae a Lec 
FRUSTRATION OF CONTRACT BY WAR sas 
GOVERNMENT oF Burma Act, s. 84 fee Tae ee 
GOVERNOR COMMUNICATING BY TELEPHONE 4... See im 


GUARDIAN AND Warps ACT, $8.17 AND 34 ate ae ae 
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HaGUE REGULATIONS, ARTICLE 43 


HARROURING WITHOUL CRIMINAL INDENT ven 


Hea wae Vek. 


ILLEGAL POSSESSION OF ARMS 

[ILLICIT SEXUAL INTERCOURSE 

IMPROVEMENT, WHAT Is : ie 

IN THs COURSE OF WORKMAN'S EMPLUYMENT ,,, pr 
INCOME-TAN OFFICER'S JUDGMENT. AnsESSMENT MADE TO THE BEST OF 
INSTITU TED 

INTENTION OF SETTING UP HOME... 

INTENTION OR KNOWLEDGE nie 

INTERPRETATION OF STATUTES 


« 

INTERPRETATION OF STATUTES—lVhen one repeal the ofher—S. 100 of 
Transfer of Property Act—S. U1 of Urban Rent Control Act, 1946 — 
Whether the latter Act modifies the former Act—Or whether the 
provisions of both Act to be complied with before a tenant can be 
ejected, Held ; Where there are ditferent Statues tm puri materia 
though made at different times they shall be taken and construed 
together 4s one syslem and explanatory of each other. Hf two 
Acts can be read together and there is no manifest discrepancy 
which makes it necessary to hold that the later Act has modified 
the earlier one and the words are capable of proper interpretation 
without such repeal then later Statutes will not be held to have 
repealed or modified the earlier one. Statutes which encroach 
upon the rights of the subjects should be interpreted so as to 
respect such rights. Maxwell on Interpretation of Statutes, 
‘Edn, pp. 31,139 and 249, followed, Martin v. Willington, (1941) 
R.L.R. 615, referred to. Held further : Urban Rent Control Act 
does net make any provision for the creation and determination 
of the relationship of landlord and tenant and if a landlord wants 
to eject a tenant he mu:zt comply with the provisions of s, 106 of 
the Transfer of Property Act and also comply with s. 1! (a) of the 
Urban Rent Control Act ands. 11 fa) of the fatter Act does not 
repeal -s. 106 of the Transfer of Property Act. 


T. H. Kitax v. Dawood Yusoor ABOWATH AND OTHERS... 


JAPANESE CURRENCY EVALUATION AcCT,S.4 9... : nn 


JAPANESE MILITARY ORDINANCE No. 6, 1942, s. 5—Establishinent of 
City Civil Court with jurisdiction of Original Side High Court, 
Small Causes aud Ma gistyates—A rticle 43, Hague Regulations—ff 
infringed—Rights of Subjects in respect of stbstantive and 
adjective Law-—Previous suit pending in City Civil Court— 
Applicability of s. 10, C.P.C, and Order,23, R.1, to Subsequent sait 
—Butma Courts Act, 1943, s,23—Transferto new Court. The 
Rangoon City Court was setup during the Japanese occupation 
by Military Ordinance No. 6 of the Commander-in-Chief of the 
Nippon Army in Burma, dated the 7th July 1942. By section 5 of 

"that Ordinance, that Court was to have in Rangoon City, 
jurisdiction Civil and Criminal, previously exercised by the 
High Court, the Rangoon Small Causes Court, the Magistrates 
in Rangoon and other Courts in Burma, till they were 
re established. A suit for possession had been instituted in this 
Court; but Plaintiff brought a fresh action in the City Civil 
Court, Rangoon, established by the Burma Courts Act, XIV 
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of 1945. Defendant contended, infer alia, that the suit was 
barred by s.10, (.P.C and ©. 23, R. 1, as the Plaintiff had 
abandoned his previous suit Upon a reference io the Fall 
gence, by Wright J. by order dated 8h August {946 of ihe 
following two questions: (1) Was the City Court of Rangoon set 
up during th. Japanese occupation competent to try a suit, not of 
a small cause nature, so as to attach, in a subsequent suit, 
the provisions of—(a} s. 10 of the Code of Civil Procedure, 
audjor +6) Order XXII, Rule 1, ot the Code of Civil Procedure ? 
(2) Wasa suit not of a small cause nature, which was pending 
in the City Court of Rangoon, when that Court ceased to 
function, transferred to the Court exercising jurisdiction under 
the Courts Act, 1945, by s. 23 of the same Act? Held 
by the Futl Bench (Rorerrs,C.j, Ba U and GLEoHILL, JJ.): 
That Article 43 of the Hague Regulations which lay duwn that 
the occupying power should respect, unless absol ately prevented, 
the laws in ferces in the Country, had net in any way been 
infringed, by setting up a new Court, like the Rangoon City 
Court by the Commander-in-Chief of the Japanese Army. No 
new jurisdiction was created, which was not in existence 
before. Held further: That subjects have no vested right in 
procedtre and an amendment of the law as to forum relates to 
procedure only The King v. Maung Hutin and three ‘Criminal 
Revision No. 1A of 1¥46). Held further; The Rangoon City 
Court was competent to try a suit, not of small cause nature and 
institivon of such s:it would attract the provisions of s. 10 
and Order XXUI, Rule #, of the Code of Civil Procedure. 
Held further: Such a suit was transferred under s. 23 of 
Courts Act, 1945, to the Kangoon City Civil Court when 
Rangoon City Court established by the Japanese Military 
Administration ceased to exist. Held per Roperts, C.J.: The 
new Court did not exercise any jurisdiction not exercised before. 
Ks decisions were appealable tothe Superme Court under the 
same conditions. The Courts setup are Courts of competent 
jurisdiction as the Japanese could have appointed the Judge 
of the City Court to be a High Court Judge, Obiter: u, 
however, the Commander-in-Chief of the Nippon Army had 
exercised a discretion in respect of some decision of that Court, 
the High Court would have no hesitation in interfering. 
Per Ba U,J.: The purpose of the Article 43 of the Hague 
Regulations is that social and economic li ¢ of a country should be 
disrupted as little as possible by occupation. The occupying 
power must have some power to make changes in the law of 
procedure where necessary, to suit the condition of the country. 
No person has vested right in any course ,of procedure, 
R.M_KA.R. Arunachallam Chettyary. RM E.ARV. Valliappa 
Chet tyar, [1938] Ran..176, Advocate-Generql v. Sillam, 10 HLL. 
Cases 704 and Waruer v Mterdech, 4 Ch. D. 752,¢eferred to. 
The Commander-in-Chief of the Japanese Army,allowed both 
substantive and adjective laws to remain in force as before, 
excepling one Instance where he made achange in the 
adjective law. The Judges and the Magistrates followed the 
Rata Or Raszcor Cie" Comte MS fundamental rights 
establishment of Rangoon City Court, thé fundamental rights 
were inno way infringed. Per GiepuHitt, J.: No prospective: 
litigant in occupied Bu' ma would feel aggrieved at his inability 
to institute his suit in any particular Court. No particular 
arrangement of Court is sacrosanct. In 1922 the Divisional 
Courts were‘abolished. In 1926 Assistant District Courts were 
established, JIn.1945 Subdivisional and Township Courts were 
abolished. .and” Assistant and Stberdinate Judges’ Courts 
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established. 1922, the Chief Court was superseded by the 
High Court, Courts are grouped, separated and re-grouped 
to meet Circumstances, The occupying power must be deemed 
to have all necessary powers to carry out its duty to continne 
the old laws, and to provide Courts to administer such law, 
if it could not restore, in its entirety, all old Courts. 


Matxe Hin MAUNG v. Ko MAUNG MaUNnc ge er 
JAVANiSE MiLitARY ORDINANCE No. 6 Pe hi a) 
JAPANESE  CoNTRACT TO as: Se eK ane 


JAPANESE CUKRENCY—Pronussory note eveenied furm~Tilie decds 


de posiled—Prineples tu be followed in awarding compensaliou— 
Ss. 635 and 70 of Contract_Act-—-How compersaiion to be caleuial ed, 
A advanced hs. 1,000 in Japanese notes to B during the Japanese 
occupation, B executed a promissury note in faveur of A 
promising to repay Rupees One Thousand only with interest 
and deposited title deeds of bis properties with the iuitent to 
create mortgage by deposit of title deeds. After the British 
re-occupation A fled a suilagainst B on mortgage “What 
principles should be followed in arriving at the amount to be 
decreed in A's favour against By” Held by the Full Bench - 
That the Japanese notes were documents with a value in exchange 
for goods, and had thus a purcnasing value A person who got 
them by executing a promissory note enjoyed a beneht for the 
tthe being, and was bound under s. 70 of Contract Act, to 
make compensation to the person from whom he had received 
such beneht. Compensation can best be fixed by reference to a 
criterion such as the value of gold. Uniess there is express 
evidence to the contary in a particular case when a person in 
Burma during the Japanese occupation referred to sums of money 
they meant pieces of paper issued by the Japanese and expressed 


to be of the value of those sums of money. Held by Ihe Crier. 


Justice, WRIGHT, J., BLAGDEX, J.. and E Maune, J. (Ba U, J., 
holding that the point did not arise): That Jupanese so-called 
currency was never Jawtul currency in Burma, and a ioan of 
Japanese notes was not loan of money, A promissory note 
executed in consideration of such notes promising to pay what 
parties mistakenly regarded as money was invalid. (Semble): 
The Court will take jucicial notice of the fact that the occupying 
power suspected persons who held or helped to circulate British 
notes of being spies and were apt to deal with them accordingly. 
Legislation fixing the value of Japanese notes in different areas 
cf Burma during different periods of the Japanese occupation 
was recommended. Held by E MaunG, J, and Biacpen, J. 
concurring: The’ Japanese Military authorities acted in excess 
of their authority under the International Law, in issuing a 
paralled system of curréhcv to the currency established by the 
lawful Government. Bankof Eihiopia v. National Bankof Egypt 
and Ligour:, (1887) 1 Ch D, 513, distinguished. 


Ko Maune Tin v. U Gon Man ste ae aise 
JOINT TRIAL tee eee ae a ase 
JUQGE. DUTY QF TRIAL ase a se oe 
JUDGMENT. WHEN ILLEGAL oes eae one a 
JURISDICTION OF COURT Sag we aes ae 
JUSTICE. ENDS OF as ane ah coe one 


KacHIN HILL TRIBES REGULATION, 1895 
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K4cHIN Hite TRacts—Sessions /udee—Aigh Court—Lachin Hill 
Tribes Regulation, 1895—Upper Burma Criminal Justice 
Regutation, 1892—Letters Patent, claitse1—Government of Burina 
Act, 1935, s. &t—Plea of guilly—Revision—Criminal Procedure 
Code, $s, 412, #35, 439, Held: 1n the Kachin Hill Tracts there 
are two persons who €xercise the powers and functions of a 
Sessions Judge. The Deputy Commissioner is ex-officio Sessions 
Judge in respect of persons specifically provided for by the 
Kachin Hill Tribes Regulation. That ev-officio Sessions Judge 
is subordinate to the Commissioner of Sagaing Division, who is 
for him the High Court. The Sessions Judge, Bhamo, exercises 
the powers and functions of a Sessions Judge over persons who are 
not members of a hill tribe. and for him this Court is High Court. 
The King v. Nikum Naw, (1941) Ran. 400; Matng Ba Ku v. 
The Deputy Commissioner, Bhamo, (1939) Ran. 614, referred to. 
The accused may by his plea of guilty. have estopped himself 
from questioning the correctness of his convictioi’; but he 
cannot by such waiver exclude the right and duty of this Court to 
see that justice had beén done. This Court under ths provisions 
of s. 439 of the Criminal Procedure Code has a right and 
indeed, a daty to prevent miscarriage of justice. Emperor v. 
Sat Narain, 53 All, 437; Enpressv. Jafar M. Talab,5 Bom. 85; 
King-Emperor v. Nga Lu Gaic, 5 Ran. 710, referred to, 


THE KING v. SAN Fo CHIN AND FOUR OTHERS... eats 202 
Keitlimta ADOPTION ae eee ts aoe 230 


KIDNAPPING AND ABDUCTION DISTINGUISHED—Jilicit sexual intercourse 
—Time ef seduction — Constructive keeping of guardian—Penal 
Code, ss. 359, 361, 362,363 and 366. Held: Abduction involves 
compulsion by force or inducement by deceitful means. Sexual 
intercourse with a Burmese Buddhist minor gid without the 
consent of her guardian is_ illicit infercourse, Ma E Sein v. 
Maung Hla Min, LL.R. 3 Ran. 455; O.E. v.Nga Ne U, (1883) 
S.J.L.B. 202, followed. If the girl went with the ixtention of 
having sexual intercourse, the seduction took place before 
kidnapping. Crown v.Nga Chan Mya, 1 L.B.R. 297; Entperor 
vy. Batjnath, 54 All, 756, referred to. An offence under s. 363 
of the Penal Code js not_acontinuing offence. Uf a girl went 

her own free will tn her lover, not intending to return, and 
having previously made an agreement with her lover to do so, 
she was still in the constructive keeping-of-her-guardian until she 
joined her lover and hetook her away. Nemai Chattorajv. O.E., 
27 Cal. 1041; Rekha Rai v. K.E. 6 Pat.471;Nga Te Hla v. K.E., 
4190709) 1 U.B.R. “ Penal Code" 11, foliowed. 


Nea Kyaw v. THE Kixe aoe we 7 57 
KNOWINGLY LIVE ON EARNINGS OF PROSTITUTION ana at 337 


é 
LAST RESIDED TOGETHER. MEANING OF sis xe wx 292 
LAW APPLICABLE TO PENDING TRIALS oe aes awe 279 
LAWFULLY DOFS ANYTHING.© MEANING OF ...” asa ve 478 
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LEGACY Ss =e oe ce or as 
LETTERS OF ADMINISTRATION—Minors as heixvs—Succession Act, 
ss. 238, 246, 298—Estate of a Buddhist. Held ; The minor (or 
minors) must be entitled to the-estate in exclusion to any other 
person and that the person applying for letters on their behalf 
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must be such as has been apy vinted by competent. ctereity 
in charge of the minar's ese or fails # oly 
a person apnointed by Court, before be tices can & wel 


use and bexeft ofthe minor Tare rivrs. 
Buddhist is not compulsory under tic 
application made to havea decisi. non he di: 





encouraged . 

MAUNG SEIN v. U Po Tore Axp nice oTHEK & 
LETTERS PATENT, CLAUSE i ee sie sts 
MAGISTRATE RECORDING COoNFEsstox, Waerruhe cax rR. 

CONFESSING ACCUSED aoe 
MERCANTILE AGEXT ore sas 
MINORS AS HEIRS 
MisJOINDER wae wes Ry 
MONEY. PAYMENT of oe ie 


MonrTuHLy Leasis (TERMUNaTIon) Acr 


Notice Br yaw ae ome we a 
UNDER $, 11 (g), TRANSFER OF PROPERTY Ac'r 





‘ 
Oatus Act, s. 5 nae mie a 
OccupaTion CouRrs—Debt incurred before occiz 
Japanese Currency Evaluation Act, 1647 
—Japanese Milita: y Ordinavce No. d 
an Occupation Court is not ineani to 
Japanese Military notes. A Lability 


by fap es 
et ded. 3) 63 
pa ov es 










dissharged by a repayment equal i: valve ro tia’ of 1% ty 
Japanese Military Ordinance Mo. 6 of 1942 wiieh se ap a 


collateral currency system cid not make the lawfal corre: of 
the land cease to be legal tender. Tue King ve Moung Kiin ond 
three, (1946) R.L.R. 1; Trimba’hk Jivaji Deshamukhay Sakheram 
Gopal, 16 Bom. 599, followed. 


U HoKE WAN AND ONE v MauNG Ba SAN ann M4 AH MAR 


OCCUPATION. PERMISSIVE =e nc 
ORAL EVIDENCE. ADMISSIBILITY OF eas ana aoe 
ORDER 23, RULE 1 aa rs a 2 


ORDER 41, RULE 33 OF GHE C.P.C—~Siiould be applicd cuttiousty and 
in the ends of justice-—When appeal becom. time-barred party gets 
a valuable right and it sould not be easily interfervd with. 
Plaintiff filed a suit against two persons for possession of a house 
and obtained a decree for half share of the house or its value. 
Plaintiff appealed, neither of the defendants filed any appeal or 
cross-objection against that portion of the dgreee which was 
against them. In the appeal the District Judge decreed the suit 
in full. One of the deferdants then filed a second appeal and the 
whole suit was dismissed. Held in Letict's Patent Appeal : That 
under Order s41, Rule 33, of the Code of Civil Procedure, Court 
has power to pass any decree which ought to have been passed 
notwithstanding that appeal relates only to part of the decree. 
This was an enabling rule and power should be applied cautiously 
and jin the ends of justice. In this case as the defendant did not 
appeal against that portion of the decree in the irial Court which 
was against her it became fital and in second appeal the whole 
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suit should pot have been dismissed. Sitchandra v. Dinchen. 28 
Cal. LJ. 123 at p i20 and VR. Chokalingam Chetty v, 
, Seethai Achi and others, LL.R, 6 Ran. 29 (P.C.), followed. 
Nyun Nyun v. MA Avté Tix 


OWNERSHIP OF THIRD PARTY 


PARALLEL GOVERNMENT a oo oo 


PAUPER APpPLICation—Promise fa pay fers to Pleader—lIncrease tn 
subject matter of snit. Held: Mere agreement to pay the 
Pleader a sum of monev representing fees for services he has 
rendered, if the applicant is snecessf{l in Jitigation cannat be 
said that the applicant's pleacde* has acquired any interest in the 
subject matter of the suit J S, Hesse v. A. Husain Ali & Co., 
(1892—96) U_B.R. 272. referred to. Sheena Bi Biv. Abdul Asiz 
and others, AIR. (1932: Ran, 68, approved. 

MA Kvin TReIN v. Ko Ba SEIN AND TWO QTHERS a 


PAYMENT OF MONEY 





_ PROOF OF... Be ee 
PAWNFE = ais ws ous 
PewaL Conk, ss. 99, 100 
Se ONOAN nas Ate eh a 
—_ « Se 149 ae wey ie eas ois 





PENAL Copu, s. 216A--Harbouriis without criminal intent—Untrue 
statement respecting the wherecbotts of criminals, Held: 
Harbouring criminals without intention of screening them from 
punishment and telling the police an untruth respecting their 

- whereabouts is not_an offence which can be brought within the 
ambit of s, 216A of the Penal Code. S. 2164 must not be used for 
the purpose ¢f punishing a man who tells the police a falsehood 
after he has been in the company of supposed criminals. 


Maune’ TIN v. TRE Kine as a a 
Pena Conk, ss. 307, 308, 324, 511—Jntention or knowledge— 
Meaning of words any act" —Criminal act done rashly or 


nesligently. Held; Wi an act otherwise criminal is done 
rashly or negligently, there_is_ nothing to preclude the actor 
being prosecuted and convicted in respect of the criminal act 
under the appropriate provision of the Penal Code irrespective 
of the manner in which that act was done. Mahadeo Pandey 
and others v. Emperor, 33 Cr. L.J. 889; Nga Moe v. The King, 
(1941) R.L.R. 138, followed. 
Wapan (alias) Nea Kuway v. THE Kixe  ¢.. 


PENAL Cope, ss. 359, 361, 362, 363, 366 Bu mere mes 


PENAL CopE, s. 364-—Reduction of serifence—Confession—Its at trem 
S. 30 of Evidence Act-—Confession must relate lo the sante offence. 
Held; In an offence under s. 364 of the Penal Code where 
prosecution has not established that kidnapping of the person was 
with a view to the person being murdered it does nd fall within 
firat part of s. 364. When offence falls under the second part of 
section sentence of seven years’ rigorous imprisonment was 
sufficient punishment. Held also : payate confession must admit 
in terms the offence or at any rate substantial portion ol the facts 
which constitute the offence. No statement that contains 
exculpatory matter can amount to a confession, if the exculpatory 
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statement is of some fact which i in ver 
offence alleged to’ fe confessed. Ma kute 
Aiug-Emperorv, reproduced in (l'st) Nake 7 L further 
That before any confessiun of a co-arce ran be used against 
other c accused joiutly tied, confession must be in respect of the 
same oifence, 









MAUNG HAN AND OTHERS ¥ THE KING < re “37 

PENAL Conn, s. 400—Redute —Direct Zviebiace—Cods vf Craminal 

Procedure, 8. 1i7 ‘9. Hell: Vhough it is the habitnally 
commilting of dacoity that furms olience, s. 117 (4) of the 
Code ot Criminal Procedure hays uot been made applicable to 
prosecutions under s. 400 of the venal Code, Avecrdingly, 
the adherence of the accused persi.n toa gany or the fact that the 
gang Of which he is a member is in the nabit of committing 
dacoity cannot be proyed bs mere repute bul must be proved by 
direct evidence. 4 








MAUNG PyA AND FIVE OTHERS v. THe Kine... me 416 
PENxaAL Cone, s, 441 se see sis 63 sae 137 


PENAL CODE, s. 448-—Jnfen! to aniioy—Possession through fenanul— 
Tf toSession auder 8 441, Penal Code—Case Law discussed. 
$.M.J.¢ took ont probate of a will of his father in June 
1944 and Inoked afer Wakf propertigs including a house. 
Appellant D.M.j. claimed the house as a trustee under the will : 
A tenant under the executor absconded and the executor put up 
jocks and the “‘ To Let” sigu board in June 1945. Abvut 4th July 
1945 D.M.J. put in a tenant. The executor filed a case of criminal 
trespass. The questionsin dispute were (1) was executor in posses- 
sion of the rooms and i2} was the tenant putin possession with 
intent toannoy?, Held fer Pakexuam Watss, }.—That DMJ. 
could not_have a bona fide belief that he cuuld seize the property 
against the wishes of the executor ; thatin the natural course of 
events, if a certain result will follow, he iniends to bring about 
thatresult : There being no prvuof of entry by D.M J. the conviction 
should be only for abetment of the crime of house trespass and 

ous io arged, he cowld he convicted of the same. 
Rati Ram v. Emperor, ATR (i937) Ran. 250; Maung Nwe and 
another v. Maung Po Hila, 1937} Ran. 246; Raghaudut Singh v, 
Q.E., (1892—96) 1 U.B.R.154; A.V. Joseph v. K.E., 3 Ran. 11. 
tollowed. Held further ; Though there is no presumption that a 
person intends what is merely a possible result of his action or a 
result which though*reasonably certain, is not known to him to 
be so, still it must be presumed when a man voluntarily does an 
act knowing that in the natyral course of events a certain result 
will follow, he infends to bring about that result. £iuperor v. 
Motilal, 47 All 855 jE mtxror v. Baldewa, 56 All. 33; Vullappa ; 
v. Bheema Rao, 41 Mad. 156; Akshoy Singh v. Rameswar Bagdi, 
43 Cal. 1143; Reltana v. The Crown, 5 Lah.204 Po Kev. KE. 
2 L.BUR. 319 ; Emperor v, Lakshmana Raghunath, 26 Bom. 558; 
Baldeo Prasad vy, Emperor, 35 Cr.L.J. 964, discussed. Held 
also; If an owner leaves at-ouse empty, even if it is not sen 








it is in his posstssion and the offence of crimiral tresspass can 
be committed in respect of such a house. 


D. M. JEEWA v. THE Kine me aes ome 137 


PEnpviInG CAsES., ACCRUAL OF INTEREST (WAR-TIME ADJUSTMENT) 
ACT ua as bee wie aos 300 





————TriaALs, LAW APPLICABLE “TO se sas aes 279): 
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SERVI CENERAL INDEX. 





TEOS P mor EXHIBIT 5 as 
PesSmS.10N THRO. Ge SANT ae ae 
POWER. OF A SPECHT | ou RUCADING YouNG OFFENDERS ie 


Pronarn—Court f es- > 0 orifve—beers, sion dct, $8. 268, 291 (2) (ble 
Ciel! Procedure i° Whereas grant of probate 
is a judem ritish security is a matter of 
discretion, Phu -GL {21 (b), dispense with 
securily wos t which had passed an order 

wut of 7 sel arity bad power to vary the 
order for ses: so ina reasonable and judicial 

manner. Zteb. ids: omed Zakaria, ATR. (1938) 

Ran, 67, folio» ; 

paid after ih is due os veplicubt: in probate proceedings. 



























hi NINDRA Lan Sen ev. Réasanr Kan'ta SEN wre 
PROCEELING.. WiITHORAWAL oF eee eee ea 
PROMISSORY Note wie aes os vee 


PReor OF PAYMENT «0 PURCHASE MONEY BY THIRD PARTY 
PROSTITUTION we ie ows win 
PUBLIC PROSECUTOR, DUTY OF aes ae ae 


Puulic sERVANT OR PuLLIC AUTHORITY, COMPLIANCE WITH THE 


ORDER O¥ at ES ave oes 

& 
QUASHING OF PROCEEDINGS on es ch aes 
RanGoon City Crvit Court Act, ss. 23, 24... as wa 


Rangoon ciry Civir Court Acr, s. 17—Conrts classification of 
the proceedings, Held ; A proceeding should only be classified 
as falling under s. '7,if on its face it is instituted under that 
section or if, on an issue raised, itis held that it so falls, 


Kyoo Ext KuweEt AND SIX OTHERS v. Hog CHAN CoMPANY 


Ranooon City Civit Court Act—Procecdings under s.17 if a 
stite-Final deciswon ifa decree and as such akpeable under 
s.24, Held; Final decision in a proceeding under s. 17’ of 
Rangowun Civil Court Act, is nota decree buf an ordér. No appeal 
lies against such an order, 6 ae 


Saw CHAIN Poon v. TAN CHOo KHENG AND ‘EHREE OTHERS 


RANGOON City Civit Coury Act, ss.17, 24 ... aga he 


RanGoon City Civit Court Act, s. 17—Permissive occupation— 
Monthly Leases (Termination) Act, 1946,s,4,. Held: Unless 
the plaintif can establish that his case comes within_the rule 
of permissive occupation which occupation can be determined 
by him at wiil or wider certain terms and conditions which had 
noreference tothe defendant's volition—he cannot seek relief 
under s.17 of the Rangoon Civil Courts Act. Baijnath Singh v. 
H.V.M. Hajee Abba, 3 Ran. 106,followed. Godfrey v, Musammat 
Parbati Maluni, LLJR (1938) 17 Pat. 308 ; Kisondas Guru 
Laxmandas Bairagiv, Dhoudu Walad Tukaran Narvade and 
others, 44 Bom. 542 ; Gobindaprasad Shoha v. Charusheela Dase, 
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60 Cal. 1042 ; Durbari Lal Mludt v. Raneeg.niZ oat Association, 
Linttted 22 Pat, B54; Ariffv. Jadanath Majumaar, 58 LA. 91 and 
Keech v. Sandford, (1726) Cha, Ca. Gk, referred to. 


SAVARL AMMALv A. JAGANNATHAN SERVAE re 


Rancoon City Civet Court Act,s 17—Rangoan City Civil caus 
(Recovery of Possession and Distress) Rules 6 and 7~——Sub-lenant, 
not a party to proceedings under s.17—-Not bound by order and it » 
cannot be executed against him—Certatn porlions of Rule 7 
ullravires. Held :‘The decree of the Ranyoon City Civil Court, 
under s. 17 against the defendant, cannot be executed by 
the eviction of s'b-terant.avho wvas.not made a party_to the 
proceedings. The Court is not entitled, cither itself or through 
itS ofheets, to éject Pe‘sons who were not defendants tothe suit. 
The words “ all other persons.in. occupation " of the property 
in Rule 7 is ulfva vires. D. H. Atehia wud Co. v. A. EB. Jeewa, UI 
(1924) B.L.J. 263, followed 


S. PERIAYY te vw. Kyaw LEONG TONG SocleTy 


Rancoon City Crviz Court PRLEOT ERY OF POSSESSION AND 0 Dist 
RULES 6 AND 7 Sie a5 A a 


RASHLY OR NEGLIGENTLY. CRIMUSAL ACT DONE ihe wee 


REASONABLE DOUBT OF GUILT-~-decused entitied to an acguittal— 
Exctptrons to Penal Code, Held; The test is not whether the 
accused has proved beyond reasonable doubt that he comes within 
any exception to the Penal Code, but whether in setting up his 
defence he has established a reasonable doubt in the case for the 
prosecution and has thereby earned his right to an acquittal. 
King Eniperor v. U Damupata, LL.B. |4 Ran, 666, followed. 


AUNG BWIN v. THE KING re age ies 
REDUCTION OF SENTENCE aa aN vas wae 
REFUSAL OF WIFE on en ues jag ne 
REGISTRATION oes ies cine an as 
REIMBURSEMENT ves «83 oe + oo 
RELINQUISHMENT OWiNG TO WAR AMOUNTS TO IMPLIED SURRENDER 

OF LEASE iat San mae nes oe 
FEPAIRS. MERE 
REPRAL OF ACT BEFORE JUDGMENT ase oe se 
REPUTE nr @.. ae ava a oe 
Res judicata eis ree i ih oe 
RESIDENCE, SHorRT® .. aes ae un 
REVISION a. bia = ee ae ses 
REVIVAL oF AcTS one fae fee an aes 
RIGHTS OF APPEAL ie aes F sai one 


RIGHT OF PRIVATE deplete aie ad decision depends on the 
facls in each *case—Penal Code, ss. 99, 100. Held: A decision 
depends on the facts in each case. The question to be decided 
is whether there was 2 reasonable apprehension of danger, and 
if soa manin such a predicament cannot be expected to have 
behaved in a cool, calm and collected manner. The only way in 
which 2 gun can be effectively used is to fire it; and if a man 
under a reasonable apprehension of danger, fired a shot some- 
what wildly at the assailant he would not be exceeding his 
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right. dltugal Kunhtrayan v. Eanperoy, 1L.R. 28 Mad. 454; 
Bhut Nath Dome v. Emperor, 10 Crij. 391 ané@ Radhey v. 
Emperor, 24 C.L.J. 735, followed, 

MAUuUNG Nyvn (alias) Nyun Mauna vu. THe Kine 


RIGHTS OF SUBJECTS IN RESPECT OF SUSSTANTIAL AND ADJECTIVE 

LAW ase as ee we ae se 
‘ 

SANCTION, HOW PROVED ae oes see * 

SANCTION FOR PROSECUTION (WWAR-TaME OFFfENCES) Act, 1946, 
ss. 4, 5—Ilustituicd—Entertared—Heard., Held : the Act has 
no application | tu cases in which cognizance has already been 
taken by the Court before th: Act was assented to by the 
Governor in the name of His Majesty. The effect of the words 
“entertained or heard by” would be that the Court could not 
confirm a sentence.and also coul] not disiniss the appeal becanse 
the Court could not hear or entertain itat all, . 


AuxG Gyaw v. THE Kine ee nes 


SANCTION FOR PROSECUTION (Wak-TIME OFFENCES) ACT tieya 
ACT OF 1946)—Sanction for presecution by the Governer— 
Governor communicaling to the Chief Secretary over the 
telephone to proceed wrih the prosecution of the case—Note signed 
by the Chief Secretary without mention of designation—Note sent 
fo Deputy Inspector-General of Crsiminal luvestigation Depart- 
ment—S, 57 (7) ands, 114, illustration (e), of Evidence Act. 
Under s, 2 of the Sanction for Prosecution {War-time Offences) 
Act no court shall take cognizance of any offence alleged 
to have been committed between 8th December 1941 and 5th of 
May 1945 without the prior sanction of the Governor in his 
discretion. On the 9th March 1942, 309 Chinese were alleged to 
have been looted and killed by the Burmans. This case was 
commonly known as the ‘‘ Kayan Chinese Massacre.” On the 
24th August 1946 . 5. V. Donnison who was the Chief Secretary 
to the Government of Bur na sent a note to the Deputy Inspector- 
General of Criminal Investigation Department which ran as 
follows : 

“T have been inforined over the telephone that H.E. wishes 
the case of Kayan Massacre to go forward, 


F.S. V, Donnison,-—28-4-47, 





D.LG., C.1.D.” 


This note was produced before the court on which a Special Judge 
took cognizance of the offence. Held by the Full Bénch ; That 
the sanction under the Act need not be in writing and may be oral. 
The sanction in this case was valid. It wastaot necessary that 
the names of the accused persons and/or the date’ of the 
commission of the crime or the sections under which the accused 
were to be charged should be mentioned in the sanction. 
The Governor is not to*exercise a quasi-judicial function in 
granting sanction. Hele idence Act: 
Court can take judicial notice of the fact that Mr. Donnison 
was the Chief Secretary and under s. 14 (¢} of the Evidence 
Act the Court could presume that Mr. Donnison as the Chief 
Secretary was officially apprising the Police authorities of the 
sanction of the Governor to the cognizance of the Court in this 
prosecution. Emperor v. Rudra Datt Bhatt, 55 Ail. 798, followed. 
B. K. Ghose and others v, Eurperor, 37 Cal. 407 ; Eniperor v. 
Bhimaji Venkaji Nad gir, 42 Bom. 173 ; PV. Naidu v. King- 
Emteror, 42 Mad. 885; V. Af. Abdul Rahman and one v. Kin g- 
Emperor, 3 Ran.95 ; Oziullah v B.M, Chowdhuri, 50 Cal. 135; 
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Queen-Empress v. Samavicr, 16 Mad, 468; 0 Pathada ,aad two 
others v. King-Einperor, 3 BLAJ. 178; Qucen-Empross vo Tilak 
and ome, 22 Ram. 112 at p. 124; Chidambarain Pillaiy Emperor, , 
32 Mad 3: Kinterer v. Madhoy Laxman,43 Bou. 147 . Eniperor 
v. Desaibhar, LL.B. (14937) Bom. 918; U Nvan Nein Da and 
others v. King-Entperor, 4 Ran. 131, referred to. 
KING v. THAK.N Kyi MAUNG wes eee BS 242 


SECTION 634 OF TRANSFER OF PROPERTY AcT—Jm rove ment—IVhat 3 
fs—Inprovement to be disiiusuished frem ntere repatrs—Mearsiug 
of plhiases © to preserve property from icterioratien ail destruc- 
tion and made 1 compliance with the order of a pithlic servant 
or public authority’ The word“ improvement” ins. 634 of 
Transfer of Property Act is used in its ordinary diclionary sense 
to mean “to make better or ameliorate in any way or to increase 
its value or usefulness.” Improvement should be distinguished 
from mere repairs. Mortgageeis not entitled to costs of all 
improvements, but only to the cosis of such jimprovemenis as are 
(1) necessary preserve the mortyaged property from destruction 
or deterioration, (2) necessary to prevent the security from 
becoming insufficient or (3} make in compliance with law/ul order 
ofany public servant or publicanthority. Sidraweappa Baswantrao 
v. Shidappa, Virapfa, ALR. (1929) Rom. 230, followed. A house 
under an usufructuary mortgage was damaged by a bomb which 
fell nearby. Later the Deputy Commissioner requisitioned the 
tfouse for the Civil Surgeon who ordered or rather requested the 
mortgagee to repair the house The fall repair of the house would 
have cost Rs. 3,000 ; the mortgagee spent only Rs. 414-8-0 used 
some materials supplied by the Civil Surgeon and repaired the 
house jystto make it habilable Held: Such repairs were not 
improvements within the meaning of s.634 ofthe Act, nor were 
they necessary ‘‘to prevent the mortgaged property from 
destruction or deterioration " or “ made in compliance with the 
order of public servant or puplic authorty.” The later clause 
refers to an order given in the interest of the general public by a 
public servant or authority duly empowered to doso, é.g., an order 
under s. {33 of the Code of Criminal Procedure ors, 119 of 
Burma Municipal Act. Order or request of Civil Surgeon did 
not amount to such an order, Illustrations of improvements 
“necessary to prevent deterioration or destruction "are given in 
the judgment of Mr. Justice Sharpe. 


RAHAMATULLA KHAN v, MowamMED HUSSEIN Mas ies 180 


SEDITION—Section 12441 of Penal Code—“ Or otherwise” in the section 
wheter includes setting up of farallel Goveriinent—Doctrine of 
ejusdem generi®. Held by the Full Bench: That whoever not 
only by words either spoken or written or by signs or by visible 
representations but als» by other means brings or attempts to 
bring into fatréd or contempt towards His Majesty or the 
Government established by law in Burma or India commits an 
offence of Sedition. Russel on Crinze, 9th Ed., Vol. 1, p. 87, 
followed. Held further: In application Bf rule of esusdem 
generis two points are established—li) words, however general, 
may be Jimited with respect to the subject-matter in relation to 
which it is used and (ii) general words may be restricted to the 
same genuS"as the specific words which precede them. In short 
if a common genus be not found the doctrine of efusdem generis 
does notapply. S.S. Magniiid v. McIntyre Brothers, L.R. (1920) 
3. K.B. 321 at p. 329; Thames & Mercy Marine Insurance Co. v. 
Hamilton, L.R, 12 A.C., p. 490; Tilimanns v. §. §, Knutsford, L.R. 
(1908) 2 KX.B. 385, followed, Held further : ‘\ Or otherwise” in 
s, 124A of Penal Code is not governed by the rule of ejusdem 
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generis, and not restricted by the words which precede them, and 
should be given their natural meaning and inciude “* by other 
means.” Myla pore Krishnaswamy v. Emperor, 1.8.32 Mad, 384, 
followed. Held by E MAuna,J (after the express.on of opinion 
by the Full Bench) : (i) Where appellants arrogate to themselves 
certain functions and privileges of the Government and set up 
a parallel administration in competition with the Government, 
thorgh they acted honestly and were not actuated by any notice 
of self-interest, they would still be guilty of offence under s. 124A 
of the Penal Code, when their act or conduct would have the 
effect of bringing inte contempt the Governinent established by 
law. (ii) For an offence of sedition to be compieted incitement 
of violence or promotion of disorder is not a necessary element, 
Neither is extrinsic evidence of seditious intention outside the 
words—necessary. Niharendy Duil Majumdar v. King-Emperor, 
§ Federal Law Journal 47; * Eurperor v. Fakir Ul Islam, LR, 
(1943) All. 420, not followed. Kiperor v. Sativa Ranjan Baksiti, 
I.L.R, 56 Cal. 1085 ; Wallace Johnson v. The King, L.R. (1940) A.C, 
231, followed. . 

THE Kinc v U Saw HLA PRv and one Anis ae 





SEDUCTION, TIMEOF .,. on dale cae 

SENTENCE, REDUCTION OF fae ani sey see 

Sessions JUDGE’S POWER OF WITHDRAWAL AND TRANSFER OF CASES. 
JupcE. TRANSFER BY... Ef, oe ers 

SFT OFF ace eee aed eae ew 

SPECIAL JuDGES AcT, 1946, ss. 4, 7 es me ioe 


SPECIAL JUDGES Act, 1946—Code of Criminal Procedure, ss. 526, 
528—Sessions Judge's fowers of withdrawal and transfer of 
cases. Held: (a) That the Sessions Judge may not withdraw 
a case pending before a Magistrate for the purpose Of transferring 
to a Special Judge ; (4) That the Sessions Judge may not with- 
draw a case pending before a Special Judge for the purpose of 
transferring to another Special Judge ; and (c} That the Sessions 
Judge may not withdraw a case pending before a Special Judge 
and make it over to the District Magistrate f..r the purpose of the 
case being tried by a Magistrate selected by the District Magis- 
trate. itis only when complaints, charge sheets or other reports, 
having come before the respective Special Judges, taken cogniz- 
ance of in respect of the offences they alleged that they ripen 
into judicial proceedings that the power of the Sestinns Judge to 
withdraw is lost. Till then they are not judicial proceedings and 
the Sessions Judges” powers” as an administrative officer to 
distribute these papers are in no way fettered, Tite Queen v, 
The Great Western Railway Company, 118 E.R. $34, referred 
to, In the matter of the Petition of Padmanabia, 8 Mad. 18; 
Queen-Empress v. Pivya Gopal, 9 Bom. 100; Quecn-Empress v. 
Laskari, 7 All. 853; Opendro Nath Ghose v. Dukhini Bewa, 
12 Cal. 473, referred to, 


Maune Tun Hiawe v, Maune Tun TIN ory ay 


‘SPECIAL JupGEs AcT—Transfer of a crimnal case pending befire’ 


one Speciat Judge to another—Seszions Judge caunot transfer— 
Code of Criminal Procedure, s, 350. Held: The provisions of 
s. 350 of the Code of Criminal Procedure which enables a 
Magistrate succeeding another to make use of the evidence 
recorded before the predecessor does riot apply to a Special 
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UN KYL ANT skVEN OT@ERS ¢. THR Kine 

SeEcCIAL JUDGES Ac’ VaLlloris oF 1 
SPECIFIC RELIEP Avt. 4, 27 actin lvase—Speutjfi: Perforsiaues 
Heid + A suit for spec ance of an agreemert to fase 
immovable property v . i purely oral can be maintained i 
spite of s. 27A of ihe Specific Relief Act, Gutat Chit Lita 
y, Haj: Mahammed Din. LL.R, 11938) 1 Cal. 563, followed 
Aviff ve Jedusath Majuiidat, (931i 38 LAL Gland fir Bahhel 
v. Mahomed Tobar, 11934) 61 1A. 388, referred to 

Gopxkam Srweoxroy o H. S.YaAn Isavate CHoorant 



















SPECIFIC PERFOMANCE on v 


SUBSTANTIVE AND ADJECTIVE LAW 


e 


SUB-TENANT NOT A PARTY TO PROCELDING> ,.. 
Succession Act, ss. 238, 246, 298 ae oe 


saeentn pmeramnerent, 33, 2653, 295 {2} {b? eis ta oak 

SUCCESSION ACt—Apphenation under y. 302—S, 203 for annulment of 
grtint—sS. 317 (1) Accotnis—Ss. 332 and 333 assené of the Evecuto: 
and Administrator io tite legacy—Position of Adnunisivatriy afis 
debts taid—Scupe of s 302. Court does not order ‘termination of 
the appointment of the Administratrix when the estate has beer 
fully administered. Sris Chandra Choudhury v, Bhaba Teerrii 
Dewi, ALR. (1928) Cal. 695, followed. Sree Sree Sradkar Jt s 
Soshi Mukhi Das: U.L.R. (1942) 1 Cal. 365, An Admiinistratris is 
under no liability to submit accounts periodically. Chandre 
Knanar Chak tavarthiv, Prasanna Kumar Chahraverit, LL.R 
(1921) 48 Cal, 1051, followed. Though under s. 211 of the 
Succession Act the estate vests in an Adrministratrix yet, transfer 
by her to the Jegatees is not necessary because Transfer o! 
Property Act and Reyistration Act do not apply to testamentary 
transfers. Under ss. 332 and 333 of the Act assent of 
Executor or Administrator to a specific bequest is suticient to 
complete a legatee's title and sufficient to divest his interest as 
Executor or Administrator and totransfer subject of bequest to 
the legatee, and such assent may be verbal, and may be either 
express Or implied. Assent merely perfects the title acquired 
under the Will. It does not create any new title. Shrimat: 
Indu Prava Déri v, Durga Charan Mitra, LL.R. (1939) 18 Pat. 
$28, followed. If the debts due to the testator have been realized, 
and debts due by thee estate have been paidup, the executor 
becomes funfiis officio and if he is still in possession of the estate 
which ought so be handed over to the legatee, he is trustee 
thereof, and a proper remecly for the legatee is a suit in Civil 
Court fer possession of the estate. Nawwkisbore Lat v. Pasupatt 
Nati: Salnt, 1.L.R, (1928) 7 Pat. 396, followed. An application for 
direction under s. 302 to the Administratrix to render any 
accounts or to deliver property or to execute document does not 
lie, Wherl the Administratrix refuses to give possession of pro- 
perty to which the legatee is entitled under a Will, his remedy 
is by a Regular Suit. 
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SUITS FILED BEFORE ACT COMING INTO FORCE ie a 
SUIT FOR DECLARATION AND DELIVERY OF POSSESSION ... a 
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SUPREME CoUPT aURING THE JAPANESE acct PATION—If a duly 
constituted Court of law—Decrees aad orders of such Court 
whether valid and have the same effect as the decress and orders 
of the High Court. Held by the Fuil Bench :Thatthe Supreme 
Court established in Burma by the Japanese authorities during the 
occupation was a duly constituted Court of law, and that decrees 
and orders made bv it are valid in all respects and are ofthe same 
lega” effect as if thev had been made by the High Court of 
Judicature at Rangoon either before orafter the Japanese 
occupation and the High Court now is successor to the supreme 
Court. Airg v. Maung Hinz, (1946) R.L.R., p. 1; Maung Hla y. 
Ko Maung Maniwg—Civil Reference No. 2 of High Court, Rangoon, 
referred to. 


U San Wa v. U BA THIN ais eis we 78 


SUPPRESSION OF BRoTHELS ACT. ss, 4), 7 (2)—Kuowimgly live on the 
carnings of fhe prostitutio: 1— Prost itution— Code of Criminal 
Procedure, §. 239—Same transacton, Held : The gravamen of 
ihe offence, under s. 7 (2) of the Suppression of Brothels 
Act, consists in the earnings of prostitution forming the 
subsistence of the accused either wholly or in part. The word 
“Fives ?in s.7 jot the Act imports eontlauity and regularity, 

Proof of an isolated act of receiving the wages of vice “without 

anything more cnnot suffice to establish the offen ice. The Kine , 

\, Hill, 914) K.B. 386. Prostitution is proved if it be shown 

fhat a woman offers her body commonly for lewdness for 

payment in return. Proof of a single act of unlawful carnal 
knowledge on payment would not amount to an act of prostitu- 

fioninlaw. The Amey. De Munck, (1918) K.B., Vol. 1, 635, 

followed, It is not the identity of time bat the continuity of 

action and unity of purpose which would constitute to make the 
acts of several persons part of same transaction. Chhoteymiyan 

v. K.E., LL.R. (1937) Nag. 165, followed. 


SuLtranyv. THE KING asa am ozs Po 337 


TIME-BARRED. WHEN APPEAL BECOME eee wee wae 368 
SET OFF. WHETHER CAN BF CLAIMED ... ae 478 
‘TITLE DEEDS, DEPosiT or ie8 aa ses ae 149 
TRANSACTION. SAME... es aT ins ree 337 








TRANSFER OF CASES ar aie eae At eee 408 
—— CRIMINAL CasE aes xs x exe 49 


TRANSFER oF PRopeRTY ACT, 8s. 53A—Contract Act, s, 68—Benefit 
received by owner of propert y—Remibursengent. “Hela ; Before 
an instrument in writing can be relied upon for the &purposes 
of s. 53A of Lransfer of Property Act, it is necessary thatit should 
be signed by or on behalf of the person having a legal title in the 
property. A persoa suffering fro to 
Oi ent. A buyer of the property from a person who 
me no a to sellis entitled to be reimbursed from the said ‘ 
property of the legal owner to the extent of the value of the 
benefit received by such owner. 


Maunc Ba Tua, «. “7 Yin v, Daw SET ae ad 49 
TRANSFER OF Property Act, ss. 111,114, 114A ne ss 423 


TRANSFER OF PROPERTY AcT, SS. 107, 110, 111 (g)—Lease— '- 
Regist ratiou——Notice—forfeiture. Held “Where the document is 
unilateral, the question whether it requires registration or not is 









mgter ¢ Property Ach * ih By 
aivatern Act ou Pra Nw «Mane Ryae Tha 
mt Ba Sem so Mau. liloon Shwe, 3 Ran. 95, 
nancy created het ween two parties cannot be 
1@ Tev1acit making Pavuivent to a third party who 
= Tease ¢ determined by forfeiture where the 

as such by setting op tile ina third 
person or by oh nhimself, & P11, or (g} requires, irs 
fhe case of a Ss “merely that the lesser or his transferee 
gives notice mm wri iting to the lessee of his intention to determine 
the lease , no periodis prescribed for that purpose 


CHERD vw. S. RAHMAN a aes st P 394. 





patito ane 





may bev 
lessee renoun 












UereR BURMA CiiMINAL JusricE ReGtLation. 1892 ea 


URBAN RENT CentRoL Act, ss, 11, 4edpNicabuiy fo sats filed 
before t? ess robe fo force—-Tnterpictat na of Stataiess Uelel > S44 
provides fort ng protecti3 mn. in suitable cases, uf terants ag.tinst 
whom suits are pending at the commencement of the Act. S al 
of the Urban Rent Control Act, 1946. dees not agply toa suit for 
ejectinent whieh was pending when the Act came into force, 
Gaude? \ Syewn, LR. (1873-4) B.C. AC. 134, Re Josep Suche 
& Co, £441., 11873) 1 Ch.D. a8 Bat p.5e; Sahecma Bibi and obhers 
v. C Stet trons, (1926) LLB, 4Ran 221 5 Uastades Khan. 

S Mahood Asan 5 ea 148 Oudters. Maplssou, LR 

(1881. 29 O.8.D, 672: Welty vy. Fai ter 1916 L.R 2ChD.1; 

The Queen v. Vare, (1874-5) LLR. 10 Q.B.D. 195, tollowed. 
H §. Hage Isuatn CHootaxr uv. Gopinsy SHEWBUXKAL 342 
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WAR-TIME CRIMES (EXEMPTION) AcT, s. G—Aeauime of “ Tastrbute™ 
—" Heard’ —Penal Code. $s, i4¢—Charge Sheet-—~Quashing of 
preceedings, Held: The insiftiition of a prosecution means 
ordinarily the’cummencement of the proceedings by which a person 
is brought before the Court, Brooks \. Bagshaw, 2 K.B. (1904) 
798 at 801, fcllowed. “ Heard” means to be heardand finally 
disposed of. Sidney Faithorne Green v. Lord Penzance. 
W. Dean, IV. Warrell and J.H. Worvill,6 A.C. 637, followed. 
What s. 6 of the Act prohibits is the Court determining 
against the accused person that he is guilty of an offence under 
the Penal Code if it is necessary for the purpose of so finding 
against him to call in the aid of the provisions of s. 149 of 
the Penal Code. Evtpress vy. Ram Partab, 1.L.R. 6 All, (1884) 
121 ; Theethumalai Goundery and others y, K.E., 1L.R. 47 Mad. 
(1924) 746, folloxyed. Barendrva Kumar Ghosh v. K.E.,52 3.4. 40, 
referredto. Reference to s. 149inthe charge sheet merely 
indicates one of the methods by which the prosecution expects 
to be able to prove that the accused had committed the substantive 
offences mentioned in the charge sheet. Criminal. _proceedings 
when to he-quathed. Sherazee v. The King, (1941) R.L.R. 599, 
approved, 


THAKIN KyI MAUNG AND TWELVE OTHERS v. THE KInG 107 





°"WORKMEN’S COMPENSATION ACT—ln the course of the workman's 
° employineigt—Enemy action—Accideu? within the employer's 
premises, Held; The victim of a bomb due to enemy action is 

not entitled to compensation even if the accident occurred within’ 

the premises of his employer if he is not in the course of his 
employment at that time. The fact that a workman died from 
injuries received from an accident occurring within the premises 

of the employer is not retevant for the purpose of determining 
whether the accident occurredin the course of the employment 
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YousG OFrENDENS Act. 1930 5. 10 ano Part H—Special Judges 
det, 19h, 33. 4, 7—Powers of & Special Judge vegar u 
offenders. Held The terins of the Special Judges Act, 1940, are 
Wide enough lo convey ty all Special Judges the powers and duty 
conferred by Part Il of the Young Offenders Act, 1930 
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YounG OFFENDERS Avi, os. 16 {di, 20—Cushedyorder! A custody 
order under s, 16 {2} of the Actcan be made to extend fora period 
notin excess of L2 months An order in excess of that nertoct is 
illegal, 
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RANGOON LAW REPORTS 


FULL BENCH (APPELLATE CIVIL). 


Before Sir Ernest H, Goodman Roberts, Kt.. Chief Justice, Mr. Justice Ba U, 
and Mr. Justice Gledhill. 


MAUNG HLA MAUNG 
: v. 
KO MAUNG MAUNG* 


Japanese Military Ordinance No. 6, 1942, 5. 5—Establishinent of Cily Civil 
Court with jurisdiction of Original Side High Couri, Small Causes aud 
Masgistrates—Arlicle 43, Hague Regulatious—If infringed—Rights of 
Subjects in respect of substantive and adjective Law—Previous sitit 
pending tn City Civil Couri—A pplicability of s.10, C.P.C. and Order 23, 
R. 1, to subsequent se#it—Burma Courts Act, 1943, s. 23--Transfer to 
new Court. 

The Rangoon City Court was set up during the Japanese occupation by 
Military Ordinance No. 6 of the Commander-in-Chief of the Nippon Army 
in Burma dated the 7th July 1942. By section5 of that Ordinance, that 
Court was to have in Rangoon City, jurisdiction Civil and Criminal, previously 
exercised by the High Court, the Rangoon Smali Causes Court, the 
Magistrates in Rangoon and other Courts in Burma, till they were 
re-established. A suit for possession had been iustituted in this Court; but 
Plaintiff brought a fresh action in the City Civil Court, Rangoon, established 
by the Burma Courts Act, XIV of 1945, Defendant contended, inter alia, 
that the suit was barred by gection 10, C.P.C. and O. 23, R.1, as the Plaintiff 
had abandoned his previous suit, Upon a reference to the Full Bench, 
by Wright J. by order dated th August 1946 of the following two 
questions : 

(1) Was the City Court of Rangoon set op during the Japanese occupation 
competent to try a suit, not of a small cause nattire, so as to attach, in 
a subsequent suit, the provisions of— ~- 

(a) section 10 of the. Code of Civil Procedure, and/or 
(8) Order XXYII, Rule 1, of the Code of Civil Procedure? 

{2) Was a suit not of a small cause nature, which was pending in the 
City Court of "Rangoon, when that Court ceased fo function, transferred 
to the Court exercising jurisdiction under the Courts Act, 1945, by section 23 
of the same Act? 2 ; ‘ 
ES Sy 

* Civil Reference No. 4 of 1946. 
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1946 Held by the Full Bench (Ropyrts, C.J., BA U and Giepuity, jj. + Thag 


rapes Article 43 of the Hague Regulations which lays dewn that the occupying 
Maune HLA : ° ; 
MauNG power should respect, unless absolutely prevented, the laws in force in 
v, the: country, had not in any way been infringed, by setting up a new 


Ko Maunc Court, like the Rangoon City Court by the Commander-in-Chief of the 
MAune. Japgmese Army. No new jurisdiction was created. which was not in 
existence before, 


Held further; That subjects have no vested right in procedure and. an 
amendment of the law as to forum relates to procedure only, 

The Kingv. Maung Hminand three (Criminal Revision No, 1A of 1946). 

Held further : The Rangoon City Court was competent to try a suit, 
not of small cause nature and institution of such suit would attract the 
provisions of section 10 and Order XXIII, Rule 1, of the Code of Civil 
Procedure. . 

Held further : Such a suit was transferred uncer section 23 of Courts 
Act, 1945, to the Rangoon City Civil Court when Rangoon City Court 
established by the Japanese Military Administration ceased to exist. 

Held per Roberts, C.J.: The new Court did not exercise any jurisdiction 
not exercised before. Its decisions were appealable to the Supreme Court 
under the same conditions. The Courts set up are Courts of competent 
jurisdiction as the Japanese could have appointed the Judge of the City 
Court to be a High Court Judge, 

Obiter : If, however, the Commander-in-Chief of the Nippon Army, bad 
exercised a discretion in respect of somé decision of that Court, the High 
Court would have no hesitation in interfering, ° 

Per BA U,J.: The purpose of the Article 43 of the Hague Regulatioris 
is that social and economic life of a country should be disrupted as little 
as possible by occupation. The occupying power must have some power 
to make changes in the law of procedure where necessary, to suit the 
conditions of the country. No person has vested right in any course of 
procedure. 

RM EAR, Ariunachatlam Chettyar v. RALKA RV. Valliappa Chettyar: 
[1938] Ran, 176, Advocate-General v. Sillam, 10 H.L. Cases 704 and Warner 
y. Murdoch, 4°Ch.D,\ 752, referred to, 9 

The Commander-in-Chief of the Japangse Army allowed both substantive 
and adjective laws to remain in force as before,aexcepting one instance 
where he made a change in the adjective lay. The Judges and the 
Magistrates followed the same laws and the same procedure as before war. 
By establishment of Rangoon City Court, the fundamental rights were in 
yo way infringed, ° 

Per GLEDHILL, J.: No prospective litigant in occupied Burma would feel 
aggrieved at his inability to institute his suit in any particular Court, -No 
particular arrangement of Court is sacrosanct. In 1922 the Divisional Courts 
were abolished. In 1926 Assistant District Courts were established. In 
1945 Subdivisional and Township Courts were abolished and Assistant and 
Subordinate Judges’ Courts gstablishod. In 1922, the Chief Court was 
superseded by the High Court, Courts are grouped, separated and re-grouped 
to meet circumstances, The occupying power must be deemed to have ail 
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necessary poivers to carry out its duty to continue the old iaws, and to 
provide Courts to administer such Jaw, if it could not restore, in its entirety, 
all ald Courts. ; 


This was a reference made to a Full Bench of 
the High Court in Civil Revision No. 8 of 1947 
by Justice Wright. Facts relating to the reference 
appear from the following referring order of Wright J. : 


Wricat, J.—O Maung Maung and Ma Mya Sein brought 
a suit, Civil Regular Suit No. 59 of 1944, for possession of 
‘immoveable property against Ko Hla Maung, in the City Court 
of Rangoon, a Court set up during the Japanese occxpation 
by Military Ordinance No. 6 (and which I shall refer to in 
the course of this order as the “ City Court”). That suit was 
still pending in May, 1945, when the British re-entered 
Rangoon, 

The same plaintiffs filed a fresh suit against the same 
defendant in the Rangoon City Civil Court in Civil Regular 
Suit No. 197 of 1946 for his ejectment in respect of the same 
piece of land. 

Before the Rangoon City Civil Court a defence was taken 
that the suit was’ barred and not maintainable owing: to the 
previous suit in the City Court. U Ba Kan, pleader, appearing 
for the plaintiffs stated in the Rangoon City Civil Court that 
the plaintiffs abandoned Civil Regular Suit No. 59 of 1944, and 
the Advocate for the defendant, thereupon contended that the 
suit was barred under Order XXIII, Rule 1, of the Code of 
Civil Procedure, because no leave to institute a fresh suit had 
been obtained. The learned Chief Judge, who tried the case, 
did not accept this “contention as he held that— 

“the abandonment ig not so much on the part of the 


1946 


Maune Ha 
Maune 


v, 
Ke MauncG 
MaAuNG. 


plaintiff. , The Japanese and the Burmese Govern- ' 


ment after may vicissitudes had abandoned Rangoon 

‘zand Occupation Court merely faded out.” 
_ The learned Judge, however, considered whether section 10 
of the’ Code of *Civil Procedure would in the circumstances 
preclude the trial: He held that the Rangoon City Civil Court 


was not the successor of the City Court that Civil Regular. 


Suit No, 59 of 1944 was not pending in the Rangoon City 
Civil Court, and that the City Court had no legal status 
to try Civil Regular Suit No. 59 of 1944. He, therefore, 
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held that ‘section 10 of the Code of Civil Procedure was not 
applicable and that Civil Regular Suit No.°197 of 1946 could 
be entertained. 

Against this order the defendant comes in revision under 
section 25 of the Rangoon City Civil Courts Act. 

It is contended in revision thal the City Court was a 
competent Court, with legal status to try Civil Regular Suit 
No. 59 of 1944; that the plaintiffs’ derivative title was materially 
and substantially in issue in the suit before the City Court and 
that that suit should, under section 23 of the Courts Aci, 1945, 
be deemed to be transferred to the Court exercising jurisdiction ; 
and that that suit had been abandoned by «he plaintiffs. It is, 
therefore, urged that as no leave had been granted for the 
institution of a fresh suit, the present suit in the Rangeon City 
Civil Court is barred by Order XXIII, Rule 1 (3), of the Code 
of Civil Procedlure. 

The status of the City Court set up during the’ Japanese 
regime is a matter of great importance. It will not, moreover, 
be feasible to: decide whether section 23 of the Courts Act, 
1945, is applicable to a case of this nature which was pending 
in that Court without a decision as to the status of that Court. 
The Full Bench decision of this Court in the case of The King 
vy. Maung Hinin and three (Criminal! Revision No. 1A of 1946) 
did not decide the status of the City Court. 

Therefore, under Rule 24 of the Appellate Side Rules of 
Procedure (Civil), I refer for the decision of a Bench of two 
Judges, or a Full Bench, as the Chief Justice may direct, the 
following questions : 

{1) Was the City Court of Rangoon set up during the 
Japanese occupation, competent to try a Suit, not a small cause 
nature, so as to attract, in a subsequert suit, the provisions of — 

(a) section 10 of the Code of Civil Pgocedure, and/or 
(5) Order XXITI, Rule 1, of the Code of Civil Procedure ? 

(2) Was a suit, not of a small cause nature, which was 
pending in the City Court of Rangoon, when that Court ceased ig 
function, transferred to the Court exercising furisdiction’ under 
the Courts Act, 1945, by section 235 of the same Act ? 


A. H, Paul for the applicant. 
Ba Sein for ‘the respondents. 
Tun Byu (Advocate-General) as amicus curi@. 
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ROBERTS, C.],—The questions referred to us are 
as follows : : 

(1) Was the City Court of Rangoon set up 
during the Japanese occupation, competent to try a 
suit, not of a small cause nature, so as to attract, in 
a subsequent suit, the provisions of— 

(a) section 10 of the Code of Civil Proce- 
dure, and/or 

(b) Order XXIU, Rule 1, of the Code of Civil 
Précedure ? 

(2) Was a suit, not of a small cause nature, 
which was pending in the City Court of Rangoon, 
when that Court ceased to function, transferred to 
the Court exercising jurisdiction under the Courts 
Act, 1945, by section 235 of the same Act? 

The City Civil Court in Rangoon was set up 
during the Japanese occupation by virtue of Military 
Ordinance No.:6 of the Commander-in-Chief of the 
Nippon Army in Burma, dated the 7th day of 
July 1942, In The King v. Maung Hmin and 
three (1) a Full Bench of this High Court has 
already held that the Tharrawaddy Court of Session 
set up by the Japanese was a Court of competent 
jurisdiction within the meaning of the Code of 
Criminal Procedute, and the powers and duties of 
the Japanese Commander-in-Chief so far as they 
related to the administration of justice in Burma 
were éxhaustively discussed and the Military 
Ordinance to which I have referred was examined. 
' Sir Herbert Dunkley, Acting Chief Justice, said: 


“The plain meaning of its language is that the Japanese 
Commander-in-Chief continued in force the old Courts and 


the old law. To my mind, no other interpretation of the 


‘ {i Criminal Révision No. 1A of 1946. 


an 
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language of this order is possible. So far, as we are aware, 
no alteration or amendment of these provisions of this order 
was made during enemy occupation. Hence the Courts 
constituted under the municipal law of Burma continued to 
function, and the law administered by these Courts continued 
to be the municipal law of Burma.” 


This Full Bench, however, was not called upon 
to decide anything regarding the status of the 
Rangoon City Court which was created by the 
occupying power. It was created’ by section 5 
of the Military Ordinance in the following words : 


*5. (I) I ordain to establish the Rangoon City Court in 
the City of Rangoon and open the same on the 15th day of 
July of the 17th year of Showa ; 

(II) Any Court in Burma, outside Rangoon, shall be 
deemed to have been re-established. The opening of the 
said courts and offices shall be proclaimed separately by 
a notification, 

(III) The Rangoon City Court shall have, for the present, 


civil and criminal jurisdiction in the first instance in the | 
City of Rangoon which previously was being exercised by the” 


High Court of Judicature at Rangoon, Rangoon Small Causes 
Court and the Magistrates in Rangoon, and further, shall 


have the jurisdiction of the Courts, etc., as stated in sub-. 


section (II) of this section until the said courts are opened.” 


It is plain from this that the Rangoon City Court 


was in one sense a new Court; at«the same time 
it «did not purport to exercise any* jurisdiction that 
had not been exercised before, nor to exercise 
it in any new way. By the same Ordinance «he 


High Court (afterwards, we are toki, called thé 


Supreme Court) was established. It was to have 


the appellate jurisdiction formerly exercised by this — 


High Court. The decisions of the City Court were ‘ 
appealable to the Supreme Court under the same - 


conditions .in every respect. 
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The occupying power caused a fusion of the 1946 


jurisdiction exercisable by the Original Side of the Mauye Hus 
High Court, the Rangoon Small Cause Court and eee 
the Magistrates ‘in Rangoon and handed over that “{\ji0*° 
jurisdiction to the Rangoon City Civil Court. The 27. 
subject had the same rights of recourse to a forum as CJ. 
he possessed before, and the same rights of appeal. 
The change was one of nomenclature only, in 
that the forum before which he appeared whilst 
administering the same law in the same way was 
possessed of another name and had other concurrent 
jurisdiction. 

The occupying power showed, in my view, from 
the very terms of its Ordinance that it was 
endeavouring to observe Article 43 of what are 
commonly known as the Hague Regulations and 
which runs as follows : 


“The authority of the power of the State having passed 
de facto into the hands of the occupant, the latter shall do all 
in his power to restore, and ensure, as far as possible, public 
order and safety, respecting at the same time, unless absolutely 
prevented, the laws in force in the country.” 


It is said that the occupying power was not 
absolutely prevented from restoring the original 
jurisdiction of thé High Court. The learned Chief 
Judge of the City Civil Court who tried the suit out 
of which this Reference arises said that the setting 
up of the City Court had been ,unnecessary and 
unjustified and that there were Honourable Judges 
‘of. the High Court who remained behind in Burma 
and whose services were ‘available to sit’ upon its 
original side; and he thought that the original 
jurisdiction of the High Court had .been curtailed, 
and he observed “it was the right of the citizen of 
Rangoon to seek the venue of trial of his suit (other 
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than one of a small cause nature) in the highest 
Tribunal in the land, whereas: this Ordinance 
denied him his right”. 

-But the object of the Ordinance was to establish 
Courts after the British evacuation of Burma, not 


_to curtail them. There were only two High Court 


Judges whose services were available and when the 
occupying power established a High Court these 
two High Court Judges, in order to assist in the 
administration of justice for their people, became 
Judges of that Court. The point sought to be made 
really has no significance once it has been decided 
that the Courts set up by Japan were Courts of 
competent jurisdiction, because the Japanese could 
have appointed the Judge of the City Court to be a 
High Court Judge, and he would have then tried 
this suit in exactly the same way and subject to 
the same rights of appeal as it was in fact tried 
by him. ‘ 

Though subjects have vested rights in respect of 
substantive law, it is well settled that they have no 
vested rights in procedure, and an amendment of 
the law which changes the forum and does not take 
away any substantive right relates to procedure only, 

The respondents’ advocate has pointed out to 
us that section 7 of the Military Ordinance runs as 


follows : - : 


“2. The Commander-in-Chief of the Nippon Imperial Army 
may, in his discretion, direct further consideration in any case — 
in which’ the decision of any court appears to him too be 
illegal or improper.” ‘ ‘ ; 


And he also points our that the Rangoon City 
Court was given, in the first instance, the 
jurisdiction of any Court in ‘Burma outside Rangoon ° 
till such time as the latter could be de facto as well 


/ 
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as de jure re-established. I desire, therefore, - to 
guard myself against saying that all decrees or 
judgments of the Rangoon City Court are necessarily 
bevond challenge. For instance, if it were shown 
that the Commander-in-Chief of the Nippon Army 
had improperly exercised a discretion in respect of 
some decision of that Court and had caused a decree 
to be altered or a judgment set aside, I apprehend 
‘we should have no hesitation in interfering. That, 
however, is a pttrely hypothetical case. ' 

We are asked to consider the provisions of 
section 10 of the Code of Civil Procedure and 
Order XXIII, Rule 1. In my judgment it 1s plain 
that thes operate in all cases to which they would 
have relevance in the Courts of British Burma none 
the less because the suit first instituted was in thie 
City Court of Rangoon. It is, however, perhaps 
desirable to deal with a contention of the applicant 
that the plaintiff had abandoned his claim when 
the City Court ceased to hear cases on the British 
re-occupation. The diary order of May 1, 1946, 
in the City Civil Court [as constituted by the 
Small Cause Court (Amendment) Act of 1945] 
contains an entry— 


*1-5-46 
U Ba Kan -speaking’ on instructions states that there 
was a case between the present parties and that it 
had not been concluded when this country was 
- liberated. He has abandoned; that suit, if such 
formal abandonment is necessary and that in the 
present case he relies on the new cause of action. 
Heard Messrs. Paul and Ba Kan on the question of 
maintainability of this suit. For orders 
6-5-46. 


Myint THEIN, 
Chief Judge.” 
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But the learned Judge in his judgment said 
“It seems to me that the abandonment is not 
so much on the part of the plaintiff. The 
Japanese and the Burmese Government after many 
vicissitudes had abandoned Rangoon and_ the 
Occupation Court had merely faded out”. 

It is manifest on reading the diary order that 
there has never been at any time a voluntary 
renunciation by the plaintiff-respondent of his rights 
or remediés. His position since, the withdrawal 
of the Japanese has been that since the suit for 
possession which he brought in the City Court has 
not been concluded, he wishes to have the issues 
raised by it determined in his favour by some means 
or other as soon as possible. He therefore brought 
an action for ejectment valued at Rs. 300 which the 
City Civil Court would have had jurisdiction to try 
if he had a right to institute de movo proceedings. 

But (and this deals with the ¢gecond question 
raised) the first suit for possession is still “ pending” 
and attracts the provisions of section 23 of the 
Burma Courts Act. By operation of law it is 
deemed to be transferred to the Court exercising 
the jurisdiction under the Courts Act which 
corresponds to the jurisdiction under which the 
proceeding was instituted for frial, hearing and 
determination. At the current rate the valuation 
of the land for the purpose of: Court fees was’ 
agreed to be Rs. 10,000 in July 1945. 

The answers to the questions referred .are 
therefore: all in the affirmative. Costs of thé 
reference to be costs in the cause. 


Ba U, J.—I agree with my Lord the Chief Justice 
in thinking that the questions propounded to us 
should be answered in: the affirmative. If not for 
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the fact that the. Rangoon City Court was a new 
Court set up by the Japanese Commander-in-Chiei 
during the time of the occupation, I do not think 
anything more ‘can be said than or added to 
what has already been said and decided by a Full 
Bench of this Court in Criminal Revision No. 1A 
of 1946. The principle that underlies that case 
equally, in my opinion, underlies this case. The 
‘duty that is cast upon an occupying power by 
Article 43 of the Hague Regulations is to restore 
and maintain public order and secure public safety, 
In so doing the occupying power must respect the 
laws in force in the country. What is thus clear to 
my mind is that the purpose for which Article 43 
was enacted is that the social and economic life 
of a country should be disrupted as little as possible 
by the occupation of the said country by a 
belligerent power. If the life of the occupied 
country, both social and economic, is to run as 
smoothly as possible in spite of the raging of a war, 
the occupying power must, in my opinion, necessarily 
have some power to make some changes in the law 
of procedure, where necessary, to suit the conditions 
of the country. No person has a vested right in 
any course of procedure. He has only the right of 
prosecution or defence in the manner prescribed 
by or for the Court in which he sues and, if the 
said mode of procedure is changed by a competent 
authority, he has no other right than to proceed 
accérding to the altered mode. See RM.K.A.R. 
Arundachallam? Chetivar v. RACEA.R.V. Valliappa 
Chettyar (1), Advocate-General vy, Sillam (2) and 
Warner v. Murdoch (3), 





(1) [1938] Ran. 176. (2} 10 H.L. Cases 704. 
(3) 4Ch.D. 752. 
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Now, what did the Japanese Commander-in-Chief 


Mauxe Hta do by his ordinance, Military Ordinance No. 6 of 


ee 


Ko amie 
MAUNG. 


Ba. U Ts 


1942. He allowed both the substantive and the 
adjective laws of the country to’ remain in force 
as’ before, except in one instance where he made a 
change in the adjective law of the country. That 
is when he established the Rangoon City Court. 
It must be remembered that at that time the country 
was in a state of chaos. All the Courts had ceased 
to function. Some of the Judges, and Magistrates 
were dead; some had gone out of the couniry; 
while the others were in hiding. If the Japanese 
Commander-in-Chief must restore and maintain 
public order and secure public peace, which he 
was bound to do under Article 43 of the Hague 
Regulations, his first duty would be to establish 
Courts and the first Court which he would 
naturally be expected to establish would be in the 
capital of the country. This is what he actually did. 
and the said Court must have such jurisdiction as 
would enable it to adequately deal with all classes 
of cases “which would arise within the municipal 
limits of the City of Rangoon. Accordingly, the 
Japanese Commander-in-Chief invested the Rangoon 
City Court with the Original Criminal and Civil 
jurisdiction of the High Court, the jurisdiction of the 
Rangoon Small Cause Court ‘and the jurisdiction of 
the Magistrates in Rangoon. Simultaneously with 
the opening of the Rangoon City Court appointments 
of Judges and Magistrates were made to perform 
judicial functions in that Court. There was the 
Chief Judge who exercised the Original Criminal 
and Civil jurisdiction exercised by the High Court- 
in its Original Side. There was the Small Cause- 
Judge who- exercised the jurisdiction _ formerly 
exercised by the Rangoon Small Cause Court -and 
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there were District and other Magistrates who exercised —1##6 

the same magisterial jurisdiction as was exercised sauna Fits 
before the war. In exercising their respective  », 

jurisdiction the Judges and the Magistrates followed “oAuxe 
the same laws and the same procedure as were in 
force before the war. Subjects had the same right of 
appeal and revision as they had before the war. 
Therefore, by the establishment of the Rangoon City 
Court the fundamental rights of the people were in no 
way infringed. The whole idea of concentrating the 
jurisdiction of the various Courts in Rangoon in the 


Ba U, j. 


Rangoon City Court was to save expense. 
For all these reasons’ I would answer the 
questions propounded to us in the affirmative. 


GLEDHILL, J.—I agree with my Lord the Chief 
Justice and my learned brother Ba U that the 
questions should be answered in the affirmative. 

It was heid in The King v: Maung Hmin (1) that 
the Hague Regulations, or at least such of them as 
have been ratified by both Great Britain and Japan, 
must be regarded as incorporated into the Municipal 
Law of Burma. The particular article with which we 
are concerned in the present reference, Article 43, 
which has been reproduced in my Lord’s judgment 
is sO incorporated.. 

In reaching a decision in the sense contrary to that 
in which we decide the questions referred to us, it 
seems to me that the learned Chief Judge of the 
City Civil Court of Rangoon has read more into the 
words “unless absolutely prevented” in that article 
than they can be intended to mean. ~ 

When occupation has been effected by a 
belligerent, he has many important rights in the 
country occupied, which: it would be unreasonable 





(i) Criminal Revision No, 1A of 1946. 
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to regard as secondary to the right of the subjects of 
the enemy power to institute legal proceedings in the 
Courts of law formerly sitting. In State immovable 
property of a military character he appears to have 
illimitable rights, he may make use of other 
immovable property to assist his prosecution of 
the war, he may seize moveables susceptible of 
direct military use, and requisition supplies. The 
functions of the Government existing before the 
occupation cease, and he may take all reasonable 
steps to ensure the security of his tioops, Obviously, 
the civil rights of the inhabitants must necessarily be 
enormously curtailed. i 

As the occupying belligerent has to set up an 
administration, it seems to.me that Articlé 43 can 
mean no more than that the occupying power 
must do all in his power in the circumstances 
prevailing, and subject to his own rights against the 
enemy and the inhabitants of the occupied territory, 
to respect the laws of the country. 

Restoring the courts of the country is but 
one of the duties which fall upon the occupying 
belligerent. He has to arrange also for the perform- 
ance of the legislative, executive, and administrative 
functions of the administration set up, and, in n aking 
these arrangements, he has to take into consideration 
the resources in personnel and in revenue available. 

One effect of the Japanese occupation of Burma 
was almost completely to destroy a flourishing 
import and export trade, of which Rangoon was 
the centre. The oil and metal ore industries ‘had 
been rendered unworkable for some time, and 
Jand which was formerly cultivated to produce 
paddy for export was to go out of cultivation. A 
very considerable drop in «revenue was inevitable. 
It would not be reasonable to expect the occupying 


a 
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belligerent to restore the exact pattern ‘of the 
pre-occupation ceurts i Rangoon, if the cost 
would involve the starvation of other parts of the 
administration, nor if the decrease in liligation 
consequent on the decline in trade involved the 
appointment of more Judges and officials than the 
probable volume of litigation justified. 

it would be idle to pretend that the problem 
before the Japanese Commander-in-Chief was an 
‘easy one, or susceptible of an obvious solution. 
Although it had provision on its War Establishment 
for the purpose, the British Military Administration 
set up after the re-occupation was unable to establish 
any civil Courts, as it could not recruit officers 
to preside over them. The legislation for the 
reorganization of the Judicial System which came 
into force on the return of the Government of 
Burma in 1945 placed some original civil business 
formerly done, in the High Court, within the 
jurisdiction of the Rangoon City Civil Court, and it 
is interesting to note, in the report of the proceedings 
of the Judicial Reconstruction Committee set up by 
the Government of Burma in Simla in 1942 that 
at least two of the eight members of the Committee, 
who were Government Officers of considerable 
administrative experience, favoured, as a permanent 
measure, the reduction of the powers of the High 
Court to the exercise of its appellate and revisional 
functions, a solution curiously similar to that 
which eventually commended itself to the Japanese 
Commander-in-Chief, when he promulgated Ordinance 
No. 6. 

Apart from the point already dealt with by 
my Lord, that no subject has any vested right 
in procedure, I venture to doubt whether any 
prospcetive litigant in occupied Burma would feel 
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himself’ aggrieved at his inability to institute his suit 
in any particular Court. In the course of my 25 vears’ 
service ir this country there have been many changes 
in the constitution and jurisdiction of Courts effected 
from considerations of administrative and public 
convenienes, and these have never been criticized on 
the ground that any particular arrangement of Courts 
was sacrosanct, or that any consideration othe. than 
those mentioned was relevant. [In 1922, the 
Divisional Courts were abolished. In 1926, Assistant 
District Courts were established In 1945, Sub- 
divisional and Township Courts were abolished, and 
assistant Judges and subordinate Judges’ Courts 
established. In 1922 the Chief Court was replaced by 
this High Court. Apart from these changes Courts 
have frequenily been grouped, separated and 
regrouped to meet changing circumstances. 

As Sir Herbert Dunkley, Acting Chief Justice, 
has pointed out in The King v. Maung Hmin (14), 
it is clear that the Japanese Commander-in-Chief in 
promulgating Military Ordinance No. 6 had in mind | 
Article 43 and I think hse expressed in that Ordinance 
his intention, as far as he thought it possible, and 
consistent with his rights as Commander-in-Chief of 
the occupying army, to restore the pre-existing Courts 
and the pre-existing law. The ‘occupying power. - 
must be deemed to have ali necegsary powers to 
carry out its duty to continue the old law and to 
provide Courts in which it would be administered, 
if, as seems clear, it could not restore in their | 
entirety. all the courts which were.in existence 
immediately before the occupation. 

‘It has been argued that because section 3 of 
the Military Ordinance No. 6 gave the Rangoon | 
City Court originai jurisdiction in matters arising 

{1) Criminal Revision No. 1A of 1946. 
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an entirely ne z 
ys sefore the oocup:. 
is clear * Sha, though 2. the time of the orevitigation 
of the Ordinance, was possible io <cctablisa 
a Court in Rangoo iorthwith, arrangements for 
re-opening * Courts ee Rangoon had sill to be 
sept The Ordinance merely made a concession to 
a prospective litigant outside Rangoon, so that he 
could, if so minded, until a competent Court was 
established in the disitict in which he would have 


been entitled, p 
suit, file his plaint in Kangoon, 


orevious to the occupation, to institute a 
This provision was 


not intended to establish a new kind of Court but to 
make a reasonable provision to meet an emergency 


and not to outlast it. 


It was intended to implement 


the belligerent’s duty, not to exceed or evade it, 


Then it said that 


Was 


section 


7 of the 


Ordinance is an interference with the pre-existing 


tights of free and open trial, 


appeal and revision. 


While I agree with my Lord that it is possible 
that the exercise of power under the provisions of 
this section may conceivably result in interference 


in particular cases, 


I am not at present prepared 


to hold that this article is improper or ultra vires of 


the powers of 


*the Japanese Commander-in-Chief. 


In construing the Ordinance, the ordinary principles 


of interpretation, apply. 


that the article did not 


It is necessary to presume 
intend to exceed 


the 


jurisdiction and that it was not intended to be 


‘inconsistent ,with international law. 


It could be 


argued that the Japanese Commander-in-Chief would 
be entitled to assure himself that that courts did not 
infringe his rights at international law, and was 
entitled to make provision in the Ordinance so that 


he. could obtain that assurance. 
Z 
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FULL BENCH (APPELLATE CIVIL.) 


Before Sir Erucst H, Goodman Roberts, Kt., Chicf Justice, Mi, Justice Ba U 
and Mr. Justice Gledhill, 


ABDUL AZIZ 


THE SOORATEE BARA BAZAAR CO,, LTD.* 


City Court established by the Japanese Commander-in-Chief—Lf competent ic 
try suit which would have becn triable by ile Rangoon Small Causes Court 
before the occupation—Whether decree of City Court executable by Rangoon 
City Civil Court. 

Held by the Full Bench : The City Court set up by the occupying power 
was competent to decide cases which would have been triable by the 
Rangoon Smali Causes Court or cases which would have been triable by the 
High Court in the exercise of its Original Civil jurisdiction or by any 
Magistrate before the evacuation, 

Held further : lf such a case was pending at the time of occupation, 
it was automatically transferred to the proper Court?under section 23 of Courts 
Act, 1945, 

Held further : Decree passed by the City Court is executable by Court 
which would have been seized of the suit but for the, establishment of the 
City Court by the Japanese Commander-in-Chief. 


This was a reference made to a Full Bench of 
the High Court in Special Ist Appeal No. 4 of 1946 
by a Division Bench (Ba U and Sharpe JJ.) and facts 
relating to the reference appear from the following 
order of Sharpe J. in which Ba U J. concurred : 


SHARPE, J.—For some time prior to July, 1944, Mr. Abdul 
Aziz, the applicant/appellant was the respondent company’s 
tenant of certain premises in Rangoon at a monthly- rent of 
Rs. 120. On the ‘2ist December 1944, that is to say during 
the Japanese occupation of Rangoon, the respondent company 
instituted a suit against Mr. Aziz in which it«claimed posses- 
sion of the premises in question, basing its claim thereto on 
Mr. Aziz’s failure to vacate the premises in spite of a notice 
to quit, which the company had served upon him. The 





Civil Reference No. 5 of 1946, 
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suit was institated in the City Court of Rangcon, ‘2 court 
established by a Japanese Military Ordinance, and was Civij 
Regular Suit No. 159 of 1944 of that Court. It was a sutl 
which could, prior to the British evacuation, have been 
instituted under section 17 of the Rangoon Small Cause 
Court Act, 1920. On the Sth March 1945 the company 
obtained an order of ejectment against Mr. Aziz in that suit, 
under which order Mr. Aziz was given time until the 
3ist March 1945 to leave the premises. That time was 
subsequently extended by consent, for one month, but Mr. Aziz 
failed to leave the premises by the 30th April 1945 and 
in fact was still in possession of them when the British Military 
forces liberated Rangoon in May 1945, 


A year later Mr. Aziz was still in possession of the 
premises and on the 2lst May 1946 the company applied 
to the Rangoon City Civil Court {which had come into 
being on the Ist November 1945, by virtue of the Rangoon 
Small Cause Court (Amendment) Act, 1945, and of the 
Governor’s Notification of that date] for execution of the 
above-mentioned order of the 8th March 1945, The company 
followed up this action by instituting, two days later (wiz. 
on the 23rd May ¥946), a suit against Mr. Aziz for Rs. 1,440, 
for use and occupation of these premises for the period from 
the Ist May 1945 to the 30th April 1946, at the rate of 
Rs. 120 per mensem. This suit was instituted in the Rangoon 
City Civil Court and was Civil Regular Suit No. 474 of 
1946 of that Court. 


The learned Second Judge of the Rangoon City Civil 
Court heard the application for execution and the swt for, 
Rs, 1,440 together, and he gave his decision in both on the 
16th July 1946. He granted the application for execution 
and gave the company a decree for Rs. 1,440 in the suit. 

Mr. Aziz now comes to this Court in| both, matters: he 
appeals against the decree for Rs. 1,440 and asks for revision 
of the order granting the company’s application for execution, 

The*status ofthe ‘Japanese City Court of Rangoon under- 
“ties this case. In his written statement in the suit brought 
against him by the company for Rs. 1,440, Mr. Aziz raised 
the point that “ the Rangoon City Court of the enemy 
occupation is not a competent Court and that it had no 
legal status ”’,,and he referred to the Order ‘of the learned 
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Chief Judge of the Rangoon City Civil Court in the vase 
ub ants Ko Maung. Maung and cucthe 
ease has been brought up to this ‘ 
and is now the subrect of a reference made by Mr. ° 
Wright under Rule 24 of the Appellate Side Re 
Procecure {Civil} of this Court (1). The questions 
by Mr. Justice Wright raise the question of the competency 
of the Japanese bie Court of Rangoon in relation io a 
suit which was not of a small cause nature. In the proceedings 
now before us the eee which arises is the questiz 
the competency si the Japanese City Court of Rangoce in 
relation to a siti other than a sutl mot of a small cause 
nature.; in other words, to 2 suit which would have been 
triable, in pre-evacuation days, under the Rangoon Smail 
Cause Court Act, 1920. 

As the questions referred by Mr. Justice Wright are. by 
direction of the Chief Justice, just on the point of being dealt 
with by a Fall Bench of this Court, we feel that the best 
course. for us to adopt now is to make a reference at once 
under Rule 24, so that the Chief Justice may have an 
opportunity of deciding whether the question which we are 
about to refer might not conveniently be: dealt with by the 
same Full Bench which deals with Mr. Justice Wright's 
reference. The status of the lower Court could then be 
determined at one and the same time in regard to all 
aspects of its jurisdiction, whether of a small cause nature, 
or of a non-small cause nature, or in regard to ejectment 
proceedings under section 17. 

Accordingly, under Rule 24 of the Appellate Side Rutes 
of Procedure (Civil), we refer for the decision of a Full 
Bench the following question : : 

Was the City Court of Rangoon, which was established 
during the Japanese occupation, competent to try a suit 
which would havé been triable under the Rangoon Small 
Cause Court Act, 1920, prior to the British evacuation of 
Rangoon, and to pass a decree in such suit so as to enable 
the decree-holder to apply to the Rangoon City Civil Court 
on or after the ist November 1945, for execution of guch 
decrée ? 

a a I i eee a 
(1) Civil Reference No, 2 of 1946. i 
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D, J. Daniel for the applicant. 
C. A, Soorma for the respondent. 


1 . ‘ 
Tun Byu (Advocate-General) as amicus curic, 


ROBERTS, C.J.—The question referred to us is as 
follows : : 


Was the City Court of Rangoon, which was 
established during the Japanese occupation, competent 
to try a suit which would have been triable under 
the Rangoon Small Cause Court Act, 1920, prior 
to the British evacuation of Rangoon, and to pass 
a decree in such suit so as to enable the decree- 
holder tc apply to the Rangoon City Court on or 
after the Ist November 1945 for execution of such 
decree ? 


The answers to both parts of the question are in 
-the affirmative and the broad ground upon which 
they rest is that the City Court as set up by the 
occupying power was a Court of competent jurisdic- 
_ tion whether it dealt with cases which would have 
formerly been triable by the Small Cause Court, 
or cases which would have formerly been triable 
only by the High Court in the exercise of its 
original jurisdictioh, or with cases formerly triable 
by Magistrates. .Consequently, when any such case 
before it was still. pending and undisposed of at the 
time of the return of the British administration, the 
provjsions of section 23 of the Courts Act, 1945, 
apply to it. When the City Court has passed a 
decree, the decree-holder can apply for execution 
in whatever Court- would have been seized of the 
case if the City Court had not been set up. The 
reasons for our decision sufficiently appear from the 
_ Judgments just delivered in Civil Reference No, 2 of 
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1946. It has been objected that although the Small 


“Cause Court could iry actions of ejectment under 


section 17 of the Small Cause Court Act, the Chief 
Judge was empowered to arrange the distribution of 
business in the Court and assign the trial of such 
actions to a particular Judge. This was purely a 
matter of procedure and can in no way affect the 
jurisdiction of the Court as such. Ejectment proceed- 
ings are in ibis respect no different from any other 
proceedings which fall within the jurisdiction of the 
City Court. -Costs of the reference to be costs in 
the cause. 


Ba U, J.—I agree. 


GLEDHILL, J.—TI agree. 
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APPELLATE CIVIL. 


Before Mr. Justice Sharpe and Mr. Justice Pakenhdm-Waish. 


SAW CHAIN POON i947 
U Jan, Z 


TAN CHOO KENG AND THREE OTHERS,” 


Rangoon Cily Civil Court Act—Proceedings under section 17 tf a suit 
Final decision if a deeree and as such appealable inder section 24. 


Held: Final decision in a proceeding under section 17 of Rangoon 
Civil Court Act, is not a decree but an order, No appeal lies against 
such an order, 


Hla Tun Pru for the appellant. 
P. R. Basu for respondents 1 to 3. 


Kyaw Htoon for respondent 4. 


SHARPE, J.—This judgment incorporates the 
reasons for which we came to the decision which 
we gave at the conclusion of the hearing of this 
appeal on the last day before the Christmas Vacation, 
when we said that no appeal lies in this case 
and that the present appeal must accordingly be 
dismissed. 

The material facts are these. On the 1ith April 
last, the appellant instituted certain proceedings in 
the Rangoon Gity Civil Court by filing a document 
headed “Suit for Ejectrnent valued at Rs. 1,260”: 
in that document he alleged that since 1934 he had 
been the tenant of certain premises wherein he used 
to carry on his own business; that in June 1943 he 
(acting through an agent) allowed the first three 
respondents to use and occupy the premises on 
certain terms, one of which was that they should 





* Special Civil" 1st Appeal. No, 17 of 1946 against the order of the 
2nd Judge, Rangoon City Civil Court, in Civil Regular Suit No. 280 of 1946. 
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quit and deliver up possession when he (the 
appellant) should recuire the premises for his own 
use; that, he had called upon the first three 
respondents to give him possession ‘but that they 
had. failed to do so; and that the suit was valued 
for “Court fees at Rs. 1,260 being the rent payable 
for the year preceding to this suit at ‘Rs. 105 a 
month”. The appellant’s prayer in this document 
was for the ejectment of the respondents. The 
learned Judge of the Court below refused to accede 
to that prayer and it is in respect of that refusal 
that the appellant now appeals to this Court. 

The position of the fourth respondent can be 
very briefly disposed of at once: the learned, Judge 
in the Court below held that he was not a necessary 


party to the proceedings, and, in dismissing the | 


appellant’s case, he did so without costs as regards 
the fourth respondent. The appellant has caused 
his Memorandum of Appeal to be served upon the 
fourth, as well as upon the other three, respondents. 


No one has suggested to us that the fourth respond- . 


ent Is a necessary party ; he has appeared before 
us by Counsel who has contented himself by merely 
saying that he asks for his costs of this appeal but 
does not ask for costs in the Court below. 

The first three respondents contend, inter alia, 
that no appeal lies in this case, on the ground that 


the proceedings in the lower Court, were proceed-. 


ings under section 17 of the Rangoon City Civil 
Court Act, 1921, and that in such cases there Js 
no appeal. Thus two questions arise , in the .first 
place, were the. proceedings in the Court below 
proceedings under section 17, or did they amount 
to an ordinary suit for ejectment? Next, is there 
an appeal to this Court in ‘respect’ of proceedings 


under section 17? We have been told that. ever 


” 
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since the Rangoon Small Cause Court was esteblished 
nearly twenty-five Years ago it has been the regular 
practice for aggrieved parties to appeal .against 
orders under section 17. Whatever the practice may 
have been in the past and whether the recent 
amendment of the Rangoon Small Cause Court Act 
and the new Rules made thereunder have changed 
the position or not, we cannot avoid holding that no 
appeal lies, if we are satisfied that in law, under 
the Act. and the Rules as they now stand, there is 
no appeal to this Court in such cases. Our attention 
has certainly not been drawn by any of the Counsel 
before us to any decision of this Court to the 
effect that, an appeal does lie in these cases. It is 
sometimes forgotten that litigants have no rights of 
appeal apart from such rights in that regard as are 
expressly given to them by statute ; in other words, 
there,-'is no appeal in any given case except and in 
so fat as a right»thereto is conferred by some Act 
of the Legislature. 

It. will, I think, be convenient for me to indicate, 
first. of all, what is the nature of proceedings under 
section’ 17. That section provides what may be 
termed a summary remedy. As now amended, it 
enables a person who is desirous of ejecting another 
from any immovabfe property to “apply . . . . 
for an order of ejectment’ (not, be it noted, to file, a 
suit), and the person who so applies is, by the same 
section, “called the applicant” and ig not called 
the plaintiff. What an applicant obtains, if he is 
successful, is an order and not a decree, It -is 
nécessary for the applicant to bring himself within 
the terms of section 17, but, even when he has 
done so and when he has obtained an order of 
ejectment, the rights of the parties with regard 
. to possession of the property are not determined 
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conclusively, for section 19 of the same ct 
expressly preserves the right of “the person against 
whom an order of ejeciment is made to bring a suit 
against an applicant who was not entitled to obtain 
the order, and to do so even if no possession has 
been taken under the order. Again, section 21 
expressly leaves the door open for a suit after the 
making of an order under section 17. Incidentally, 
the fact that an order under section 17 does net 
conclusively determine the rights of the parties 
prevents such an order from being a decree within 
the meaning of the Code of Civil Procedure. 
[Section 20 (2) of the Act, also points out the 
inconclusive nature of an order under section 17 
as opposed to the finality of a decree.] The special 
nature of proceedings under section 17 is well 
brought out by looking at the procedure laid down 
for such cases. Whereas, by section 23(Z%) of the 
Act, the procedure to be followed* by the Rangoon 
City Civil Court in all suits cognizable by it is to 
be the procedure prescribed. in the Code of Civil 
Procedure, a special rule-making power is given to 
the High Court by section 32 (2) in order to regulate 
the procedure of (inter alia) applications under 
section 17, I do not propose to go through all the 
new Rules which were made under: section 32 (2) 
last February, and which are calletl ‘‘ The Rangoon 
City Civil Court (Recovery of Posst¢ssion and Distress) 
Rules”, It witl suffice if] say that Part II of those 
Rules—and that is the Part dealing with applications 
under section 17—provide, in the main, that. such 
applications shall be conducted on the lines of a suit ; 
the first sentence of Rule 3 gives the key to the 


‘ whole position when it ,says that ‘an application 


under section 17 . . . . shall be treated as a suit”. 
The word “treated” is important ; the Rules are 
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all framed on the basis that, although, for conve- 
nience of procedtire, applications under section 17 
shall be treated as suits, in fact they are-not suits 
but only applications. In stating that the document 
to be addressed to the Bailifl, instructing him to effect 
the ejectment, is an “order”, and not, be it noted, 
a decree, Rule 6 not only is in accord with the 
terms of section 17 itself but also emphasizes the fact 
that these applications under section 17 are not suits. 
Indeed, the Rules would be ultra vires of the High 
Court were they to purport to convert these applica- 
tions into suits, for the proviso to section 32 says 
that no rule made by the High Couri shall be 
inconsistent with the provisions in the body of the 
Act, and strictly limited power to make Rules under 
section 32 was stressed by Mr. Justice Dunkley in 
the course of his judgment in Ratilal Mehta v. 
Pragjee (1). Finally, on this point: the wording 
of section 27 of the Rangoon City Civil Court Act is 
not consistent with an application under section 17 
of that Act being a suit, In all these circumstances 
it is clear, to my mind, that proceedings under 
section {7 are not, and do not amount to, a suit, 

I must now consider whether the proceedings in 
the present case, initiated as they were by the 
document presented by the appellant to the lower 
Court on the 41th April, were a suit or only an 
application under section 17. The mere fact that 
that document is headed by the word “suit” does 
not cause the proceedings to be a suit; that word 
‘actually appears in the second paragraph of Rule 8 
of the Rangoon City Civil Cottrt (Recovery of 
Possession and Distress), Rules and I have already 
shown that those Rules, do not deal with suits at 


all but only with ‘applications, despite the fact that 


(1) 14 Ran. 728 at p: 732, 
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some of the expressions used in the Rules are also 
normally used in connection with sdits. As I stated 
at the outset of this judgment, in this document 
of the 11th April the appellant “based his case 
on. the allegation that he had allowed the ‘irst 
three respondents to occupy the premises, not that 
they were tenants (or sub-tenants) of ‘his. If the 
proceedings thereby initiated had been a suit based 
on that allegation, and not an application under ,, 
section 17, the Court fees payable would, by reason 
of section 7 (v) (e) of the Court Fees Act, have 
been based on the market-value of the premises. 
If, on the other hand, this is an application under 
section 17, the Court fees payable have to be based 
on the annual rental value of the premises, as, 
under Rule 3, to which I have already referred, as 
well as by section 27 of the Rangoon City Civil 
Court Act, the annual rental value of the property, 
in cases under section 17, is to be taken to be the 
basis on which the application is valued for 
the purposes of the Court Fees Act. Here the 
appellant has combined a plea of permissive 
occupation with a payment of Court fees on the 
basis of the annual rental value of the property and 
not on the basis of its market-value. This of itself 
indicates that the appellant did ndt file a suit but 
an application under section 17. It,has also been 
brought. to our notice that the first entry in the 
Diary of the record in the Court below states that 
what was originally filed by the appellant was “.an_ 
application for ejectment under section 17”, but I- 
do not think that such a Diary entry necessarily 
determines the question whether it is a suit which 
is filed, rather than an application under section 17. 
In the present case further considerations apply: at. 
the outset of the hearing in the Court below.am 
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issue was framed whether the first three respondents 8 
were tenants or occupiers “within the meaning of “toon 
section 17 of the Rangoon City Civil Court Act ee 
Not only is there nothing to show that the rag noo 
appellant objected to the wording of that issue, bat, spon tam fa 
in the course of his judgment, the learged Judge of .o ce 1. 
the lower Court said: “To bring his case within 

the provisions of section 17 of the Rangoon City 

Civil Court Act, U Hla Tun Pru, on behalf of the 

plaintiff, argues as follows.” U Gla Tun Pru, who 

has also appeared before us on behalf of the 
appellant—and who, if I may say so, has very ably 

urged every possible argument on behalf of his 
client—has not only taken no objection to those 

words of the learned Judge, but has expressly, 

in the fifth ground of appeal set out in his 
Memorandum of Appeal to this Court, stated that 

“the appellant has proved his case to the hilt 

against the said’ respondents under section 17 (1) (a) 

of the Rangoon City Civil Court Act’. Nor has 

any exception been taken by the appellant to the 
following passage in the judgment of the lower 

<Court, namely, 





‘A mere perusal of these arguments is sufficient to 
show that | the present suit (or ‘application’ as it 
should more appropriately be called) has not been 
correctly framed under the provisions of section 17 
of the Rangoon City Civil Court Act. As I read 
that section it is intended to jaord a quick and 
summary remedy for the recovery of possession of 
‘immovable property~ . . : . That these are 
summary proceedings is recognized by the Rules 
made under the Act because the rules state that 
the matter of an application under section 17 shall 
be ‘treated’ as a suit”, 


cand the learned Judge ‘refers to Rule 3. Finally, 
sthe formal document drawn up by the lower Court, 
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following upon the judgment to which I have just 
referred, was headed ‘“ Ejectment:“Order”’ and was 
Mot Called a. decree, 

There is thus no doubt whatever in my mind 
that the appellant has throughout, from the moment 
of instituting these proceedings last April, during 
the hearing in the Court below, and when filing his 
appeal in this Court, intended to proceed, and has 
considered himself as having proceeded, under 
section 17; it is equally clear that the lower Court | 
dealt with the matter, at all its stages, as an 
application under section 17, and did so without 
complaint or objection on the part of the appellant. 
Furthermore, everything that has been done in this 
matter, both by the appellant and by the lower 
Court, has been done in accordance with the 
requirements of the law relating to proceedings 
under section 17. Consequently the only possible 
conclusion at which we can arrive is that the 
proceedings before us were proceedings under 
section 17 of the Rangoon City Civil Court Act. 

The question remains, whether there is an appeal 
in respect of such proceedings. Section 26 of the 
Rangoon City Civil Court Act declares that every 
decree and order of that Court shall be final, 
save as otherwise provided by statute. The only 
statutory provision which does provide otherwise is 
section 24 (1) of the same Act, by .which an appeal 
is given to this Court from certain decrees of ‘the 
Rangoon City Civil Court and from certain orders 
passed by it. Proceedings under section 17 do “not 
result in the granting of a decree as I have already 
pointed out, but in the passing of an order; and an 
order passed in proceedings under section 17 is not 
one of the orders mentioned in section 24 (Z) in 
respect of which an appeal lies, Thus, an ate 
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passed in proceedings, under section 17 is final ; 
and it matters notsavhether that order is an order 
of ejectment under section 17 or an order dismissing 
an application under the same section. 

In the result, these being proceedings under 
section 17 and there being no appeal to this Court 
in respect of an order passed under that section, 
this appeal must be dismissed, and the first three 
respondents must have their costs; we fix their 
advocate’s fee at twenty gold mohurs, which is less, 
having regard to the length of time which the case 
has occupied, than we would otherwise have allowed, 
because the point upon which the first three 
respondents have succeeded could have been raised 
as a preliminary objection, but it was not so raised 
and, as a result, a considerable amount of time was 
occupied, unnecessarily, as it now turns out, in 
going into the merits of the appeal. We fix the 
costs of the fourth respondent in this Court at ten 
gold mohurs; the lower Court's order in regard 
to his costs in the Court below will stand—he 
will not receive any. 

In conclusion I must say something about 
U Hla Tun Pru’s alternative submission to us 
that, if we decide that his client has no right of 
appeal, then we should treat the appeal as, or 
convert it into, an application for revision under 
section 25 of the Rangoon City Civil Court Act. 
‘It may be that, as U Hla Tun Pru has stated, 
we have power to convert the Memorandum of 
Appeal into an application for revision, but all 1 
think it’ necessary-to say on this point is that we 
do not consider that this is a case in which we 
ought to do so, even assuming that we have the 
necessary power. I do not think that there is 


anything to prevent U Hila Tun Pru’s client from. 
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now applying for revision under section 25, but 
he must not take anything that I have said as in 
any way encouraging him-~but rather the reverse—~ 
to think that such an application would be to 


‘any degree successful. 


PAKENHAM-WaALSH, ].—I agree that no appeal 
lies and that consequently this ‘appeal must be 
dismissed. 1 agree with my Lord regarding the 
question of costs and the request of the learned 
counsel for the appellant that his appeal should be 
converted into an application in revision. 
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APPELLATE CIVIL. 
Before Afr. Justice Sharpe and My. Justice Pakenham-lValsh, 


KHOO EE KHWET aAnpb six OTHERS 
en 


HOE CHAN COMPANY by THE PARTNER 
WEE KINEE SONG.* 


Rangoon City Civt] Courl Act, s. 17-—~Conrts' clussification of ihe proceedings. 


Held: A proceedi::g should only be classified as falling under 
section 17, if on its face it is instituted under that section or if, on an 
issue raised, it is held that it so falls. 


Eunoose for the appellant. 
Hla Tun Pru for the respondent. 


SHARPE, J.—We propose in the first five of these 
cases to give a preliminary judgment. We have 
come to the canclusion that an appeal lies in each 
of these five cases. I have had an opportunity 
of reading the preliminary judgment which my 
learned brother is about to deliver and there is 
nothing further which I wish to say about these 
appeals from the point of view as to whether an 
appeal lies in this case. What I do want to say is 
this. In view of the judgment which has just been 
delivered in Saw Chain Poon v. Tan Choo Keng 
and others (1) and in view of the preliminary point 
which has been raised in these five appeals, 
it is most important, indeed it is essential, that 
the Rangoon City Civil Court should exercise the 





* Special Civil 1st Appeals Nos. 8 to 12 of 1946 against the decree of 
the Chief Judge of the Rangoon City Civil Court in Civil Regular Suits 
Nos. 350, 354, 356, 357 and 358 of 1946. ‘ 

(1) Special Civil Ist, Appeal No. 17 of 1946. 
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1947 utmost care when receiving documents from litigants 
Kuoo Ke by which documents proceedings <fe instituted in’ 
KHWET AND 4, : . i toys 4 
sixotuzrs the nature of the proceedings which were initiated 

uv. ty a 4 A o4 
Hor Cuan i these five cases and the last caser I do want to 


cee psa impress this upon the Rangoon City Civil Court, 
Wee Kinee that they should at the outset make it quite clear 
Sons. whether it is a suit which has been filed or whether 
SHARPE, J- it ig only an application under section 17. Other- 
wise all sorts of confusion may arise and the parties 

may be uncertain as to whether at a later stage 

they have or have not a right of appeal to this 


Court, 


PAKENHAM-WaLsH, J.—In the case of Saw Chain 
Poon yv. Tan Choo Keng and others (1) it has been 
decided that no appeal lies from an order made 
under section 17 of the Rangoon City Civil Court 
Act. In this judgment we deal with a preliminary 
question whether the proceedings, in respect of 
which this appeal (Special Civil First Appeal No. 8 
of 1946) and the four other appeals (Special Civil 
First Appeals Nos. 9, 10, 11 and 12 of 1946) are 
brought from the Rangoon City Civil Court, were 
proceedings under section 17 of the Rangoon City 
Civil Court Act. If they were, the appeals do not 
lie; but if they were not, the appeals do lie. In 
our opinion they were not such proceedings. 

' In each of these appeals the appellants are the 
same, while the respondents are different tenants 
whom the appellants sought to eject. In Special 
Civil First Appeal No. 8 of 1946 the respondent ‘is.. 
represented by U Hla Tun Pru and in‘ Special Civil © 
First Appeal No. 9 of 1946 the respondent is 
represented by Mr. S. B. Leong, U Hla Tun Pru> 
and Mr. Leong take a preliminary objection that 


(1) Special Civil Ist Appeal No. 17 of 1946. 
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the proceedings were proceedings uncer section 17 
of the Rangoon ‘City Civil Court Act and that 


Cael 


consequently the appeals do not lie. This ‘objection 


has been argued by Mr. Leong, but not by 


U Hia Tun Pru, who left it to Mr. Leong to argue. 
In the other three appeals the respondents do not 
appear and ihe appeals are being heard ex parte. 
The same preliminary question arises in each of 
‘these five appeals. In each case the proceedings 
were instituted hy a document, which is in the 
form of a plaint in a suit. These plaints are 
in substantially the same form. Each of them is 
described as a suit for ejectment and in each plaint 
it is stated that the suit is valued under section 7, 
paragraph XI, clause (cc), of the Court Fees Act. 
That section relates to the computation of Court 
fees in suits. There is no mention of section 27 of 
the Rangoon City Civil Court Act under which, for 
the purposes of “the Court Fees Act, an application 
under section 17 shall be deemed to be a suit of 
a value equal to the annual rental value of the 
property in respect of which the application is 
made. In each case the prayer is for a decree. In 
the judgment in Civil Regular Suit No. 350 of 1946 
of the Rangoon City Civil Court, which covers all 
these cases, the proceedings are referred to as suits 
and in each case there is a document which is 
called a decree.: The first issue was “Can the 
plaintiff as the managing trustee of -the Leong Sun 


wa 
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Tong Society maintain the suit?’’ In each Memo- ~ 


randuin of Appeal, it is stated that the appeal is 
under section 96 of the Code of Civil Procedure, 
-which provides for appeals from original decrees, 
‘read with section 24 of the Rangoon City Civil 
Court Act and the valuation of the appeal for the 
purpose of jurisdiction and Court fees is made 
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ander section 7, paragraph XI, clause (cc), of the 
Court Fees Act. (In Appeal No% 11 the reference 
to sectién 92 of the Code of Civil Procedure is 
obviously a clerical error for section 96 of that Code.) 
There is no mention in the pleading or in the 
Memoranda of Appeal of section 17 of the Rangoon 
City Civil Court Act and nothing has been done 
by the Plaintiff to indicate that he instituted the 
proceedings under that section. 

There are, however, the following references to 
section 17 of the Rangoon City Civil Court Act in 
the records of the proceeding in each case: 

(a) In the first entry in the diary it is stated 
that Mr. Eunoose for the petitioner files an appli- 
cation for ejectment under section 17 of the 
Rangoon City Civil Court Act and the entry is 
signed by the Chief Judge. 

(6) In the summons to the Defendant there is 
a reference to section 17 of the Rangoon City Civil 
Court Act. 

(c) In the decree, there is a reference to 
section 17 of the Rangoon City Civil Court Act. 
Those references were made by the Court and 
the Plaintiff cannot be held to be _ responsible 
for them. He had given no indication that he 
was instituting applications and not suits. On the 
contrary, the document by which #ach proceeding 
was opened was clearly a plaint‘ and not a suit. 
Apart from these references in the record to 
section 17 of the Rangoon City Civil Court ‘Act, 
which may well have escaped the ‘notice df the 
Plaintiff at the time when they were made, there 
is nothing to show that it was ever suggested to 
the Plaintiff that the proceedings were under that 
section. If such a suggestion had been made and 
had been accepted by the Plaintiff, the conclusion 
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could have been that these are applications under ' 
section 17, The Plaintiff was not given any ght Be 
opporivnity to contest the Courts classification of six orssi- 
the proceedings ‘and it may be that, if he had poe’ cuas 
been given such an opportunity, he would have sane 
maintained that the proceedings were not under be oe 
section 17, it appears that the reason why the City = — 
Civil Court has labelled these proceedings as falling es 
under sectien 17 of the Rangoon City Civil Couri 

Aci is because they happen to fil into that section 

and that this has been done as a matter of routine. 

Since no appeal lies from an order made on an 
application under that section, it is important that 
this practice, if it is a practice, should cease. A 
proceeding should only be classified as falling under 
section 17, if on its face it is instituted under that 
section or if, on an issue raised, it is held that it 
so falls. 

We hold that these five appeals are not appeals 
from proceedings under section 17 of the Rangoon 
City Civil Court Act but are appeals from decrees 
passed in suits and that consequently they lie. 
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APPELLATE CRIMINAL. 


Before Sir Ernest H, Goodman Roberts, Kt., Chief Justice. 
MAUNG THIN v, THE KING.*: 


Penal Code, s. 21464 —Harbouring without criminal intent—Unirue statenient 
respecting the whereabouts of criminals, 


Held : Harbouring criminals without intention of screening them from 
punishment and telling the police an untruth respecting their whereabouts 
is not an offence which can be brought within the ambit of section 2164 
of the Penal Code. 


Section 216A must not be used for the purpose of punishing a man who 
tells the police a falsehood after he has been in the company of suppnsed 
criminals, 


Chan Tun Aung (Government Advocate) for the 
Crown. 


Roperts, C.J.—The appellant Maung Thin was 
convicted by the Court of the 2nd Special Judge, 
Thayetmyo, of an offence under section 216A of the 
Penal Code and was sentenced to five years’ rigorous 
imprisonment. 

The facts show that on the morning of the 
9th June 1946 there was a dacoity at Yebyu and the 
police, on enquiries, came to the conclusion that the 
gang who were responsible for it had gone to the 
village of Sinde. Accordingly on* the next day the 
police arrived there and visited the appellant’s house. 
He denied that the gang had ever visited him, but 
a very large number of cheroot ends were found 
which made it appear that he had entertained friends 
there very recently. The appellant then said that 
Nga Sint, who was said to be the leader of the gang, 
had stayed there from midnight. to four o'clock in 
the morning and went to Yebyu. The police said 


~ 





* Criminal Appeal No. 1120 of 1946 against the order of 2nd Special. Judge 
Thayetmyo, passed in Criminal Regular Trial No. 23 of 1946. 
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that they had just come from Yebyu and the appel- 
lant said then that the party went sovth to Sa-aing. 
He was then arrested, and there seems very little 
doubt. first, that he was in sympathy with the dacoits, 
and secoudiy that he tried to tell the police that 
they hacl gone to Yebyn when in fact they had 
gone in another direction. . 

However, when one comes to consider the word- 
“ing of section 216A of the Penal Code it must be 
observed that this refers to offences commitied both 
before and after a dacoity. The offence before a 
dacoity is that of harbouring any dacoit or robber 
with the intention of facilitating the commission of 
such crime. It is not contended that the appellant 
has done this. The offence committed after a rob- 
bery or dacoity is the harbouring of any of them 
with the intention of screening them from punish- 
ment. At the time of harbouring Nga Sint and his 
gang there is ‘no evidence that the appellant had 
reason to believe that the police were chasing them 
nor to suppose that he was protecting them from 
the police in any way. By the time the police 
arrived he had ceased to harbour them. All that 
he did was to tell the police an untruth respecting 
their whereabouts and this is not an offence which 
can be brought within the ambit of section 216A 
of the Penal Code. Section 216A must not be used 


for the purpose of punishing a man who tells the - 


police a falsehood after he has been in the company 
of supposed criminals. 

’ Accordingly this appeal must be allowed, the 
conviction is quashed, and so far as this case is 
concerned ‘the appellant is set at liberty. 


Moda THIN 


Tug Kin. 
ROBERTS, 
ry 
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APPELLATE CRIMINAL. 


Before Mr. Justice Ba U. 


ON HLAING ». THE KING* 


Criminal Procedure Code, ss. 366, 367 and 337—Conuformity with 
vequirements—When tlegal—lVhen curable. 

Field : if a judgment is not written in conformity with the provisions 
of section 367 of the Code of Criminal Procedure in a triat in a criminal . 
Court of vriginal jurisdiction, that judyment is Hlegal and the conviction 
and sentence must be set aside and a rehearing must be ordered, 

But if the ttial Magistrate deals with every point or points for 
determination and gives a decision thercon and the reasons therefor in @ 
judgment passed in a connected case, the defect should not be treated 
as an illegality but should be treated as an irregularity curable under 
section 537 of the Code of Criminal Procedure, 

in ve Karuppiah Pillai and ofkers, 21 Cr.L J. 52, followed, 


Tara Chand Singh +, Emperor, 32 Cal. 1069, discussed. 


” 


Ba U, J.—I admitted this appeal as in my 
opinion the judgment passed in this, case is not in 
conformity with the requirements of sections 366 
and 367 of the Code of Criminal Procedure. 

Appellant was alleged to be one of the dacoits 
who had attacked the house of On Pe and his wife 
Ma Kyin May on the night of the 24th September 1945. 
In the course of the dacoity On Pe was cut to 
death by one of the dacoits. A «report was sub- 
sequently made to the police. In the course of the 
report the appellant On Hlaing and two others, 
namely, Tin Ku and Thi Po, were mentioned as 
being three of the dacoits. A search was made for 
these three persons by the police but only one of 
them, namely, Tin Ku, was found. He was arrested 
and sent up for trialk The other two, Thi Po and 
On Hlaing, were treated as absconders, Before the 








* Criminal Appeal No. 356 of 1946 against the order of U Mya Yin, 
Special Judge, Tavoy, passed in Criminal Regular Trial No. 88 of 1946. 
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trial against Tin Ku was started, evidence under 
section 512 of the Criminal Procedure Code was 
recorded as against Thi Po and On Hilaing.- At the 
close of the prosecution case against Tin Ku the 
appellant On Hlaing was found and he was arrested 
and sent up for trial On Hung was tried in a 
separate trial The cases against both these two 
men, however, proceeded simultaneously and the 
trial Judge wrote the main judgment in the case 
against Tin Ku. ,In that judgment he dealt with 


1 
the case against this appellant. In the judgment 
passed against this appellant the trial Judge wrote 


the following order : 


“For the reasons given in the judgment in Criminal 
Regular Trial No. 41 of 1946 of this Court, I find accused 
On Hlaing, age 32 son of U Sein Gun, guilty of the offence 
of dacoity with murder under section 396 of the Penal Cocle 
and I direct that he do suffer transportation for life.” 


Now, this judgment of the trial Judge is, as I have 
said above, not in conformity with the requirements 
of sections 366 and 367 of the Code of Criminal 


Procedure. 
Section 366 is inter alia in the following terms : 


(t) The judgment in every trial in any criminal Court 
of original jurisdiction shall be pronounced, or the substance 
of such judgment skall be explained,— 

(a) in open Couré either immediately after the termination 
of the trial or at some subsequent time of which 
notice shall be given to the parties or their 
pleaders; and 

(b) in the language of the Court, or in English or in 
some other language which the accused or his 
pleader understands: 

Provided that the whole judgment shall be read out by 
the Presiding Judge, if he is requested so to do 
either by the prosecution or the defence.” 
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Section 367 provides— 


(i) Every such judgment shall, except as otherwise expressly 
provided by this Ccde, be written by .the Presiding Officer 
of the Court (cr from the dictation of such Presiding Officer) 
in the language of the Court, or in English; and shall contain 
the point or points for determination, the decision thereon, 
and the reasons for the decision.”’ : 


Now, the reason why the Legislature in its wisdom 
insist that every judgment passed in every trial in 
any criminal Court of original jurisdiction shall contain 
the point or points for determination, the decision 
thereon and the reasons for the decision and why 
the whole judgment, if requested so to do either 
by the prosecution or the defence, shall be read out 
in open Court by the Presiding Judge is, in my 
Opinion, to give satisfaction to the prosecution and 
the defence and, incidentally, to the general public 
that the case has been considered.thoroughly from 
every point of view and only thereafter the decision 
is given thereon by the trial Judge. To do so 
is to gain the confidence of the public in the 
proper and impartial administration of justice. For 
that reason a Bench of the Madras High Court in 
the case of In ve Karuppiah Pillai and others (1) 
held that a judgment not wriéten in conformity 
with the provisions of section 367 of the Criminal 
Procedure Code was not a legal judgment and the 
conviction and sentence should be set aside and a 
retrial ordered,” ; | 

A Bench of the Calcutta High Court held-a 
view somewhat different from that’ of the Madras 
High Court in the case of Tara Chand Singh 





(1) 21 Cr.LJ. 52, 
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vy. Eniperor (1). The headnote of the case is as 1946 


follows : ON HLAING 
5 
““\ Sessions Judse, while disposing of a criminal appeal, HE Eine 

has no authority under the Code of Criminal Procedure to Ba Uj 

remand the case when the judgment of the Court below is 

unsatisfactory, directing it to write cut a proper judgment 

after rehearing the parties, if they so desire. It is the duty 

of the Sessions Judge in such a case to go fully into the 

whole facts and dispose of the appeal. He cannot devolve 

‘this duty on the Court below.” 


I wonder what the Judges of the Calcutta High 
Court would have done if the Sessions Judge in that 
case had set aside the conviction and sentence 
of the trial Magistrate and ordered a retrial. The 
Judges of the Calcutta High Court would, in my 
opinion, have come to the same conclusion as the 
Judges of the Madras High Court. If it were to be 
otherwise, it would not only be going against the 
plain provisions’ of the law but would be defeating 
the object of the Legislature. The object of the 
Legislature, as I have said above, is to ensure the 
confidence of the public that justice is being 
administered justly and impartially. Therefore, in 
my opinion, if a judgment is now written in conformity 
with the provisions of section 367 of the Code of 
‘Criminal Procedure in a trial in a criminal Court 
of original jurisdiction; that judgment is illegal and 
the conviction and sentence must be set aside and 
a rehearing must be ordered; hut if the trial 
Magistrate deals with every point or points for 
determination ,and gives a decision thereon and the 
reasons therefor in a judgment passed .in a connected 
case, as in the present case, what then is the 
position? In such a case I do not think the judgment 
should be treated as being null and void. The 
(1) 32 Cal, 1069, 
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Magistrate undoubtedly complied with the provisions 
of section 367 of the Criminal ~ Procedure .Code, 
though in a round about manner. The defect in 
such circumstances as these should not be treated 
as an illegality but should, in my opinion, be 
treated as an irregularity curable under section 537 
of the Code of Criminal Procedure, For these 
reasons I do not propose to set aside the conviction 
in this case and order a retrial. 

On merits, | have no reason to doubt that appellant 
was One of the persons concerned in the dacoity in 
question, There is clear evidence on the record to 
prove that he was recognized as one of the dacoits 
and soon after the dacoity he was denounced by 
one of the inmates of the dacoited house to the 
villagers. Furthermore, when a search was made 
for him he was not found at his place. The 
evidence adduced by him does not in any way 
rebut the evidence of the prosecution: witnesses. The 
appeal is dismissed. 
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APPELLATE CRIMINAL 


Before Mr. Justice Wrist 


MAUNG NYUN (alias) NYUN MAUNG 


ve 


THE KING” 


‘Right of private defence—Principles—-A decision depends on the facts im 
each case—Penal Code, ss. 99, 100. 


Held :A decision depends on the facts in each case. 

The question to be decided is whether there was a reasonable apprehension 
of danger, and if soa man in sucha predicament cannot be expected to have 
behaved in a cool, calm and collected manner. 

The only. way in which a gun can be effectively usecdis to fire it ; and 
ifaman, under areasonable apprehension of danger, fired a shot somewhat 
wildly at the assailant he would not be exceeding his right. 


dAlingal Kunhinayan v. Emperor, LU. 28 Mad. 454; Bhuf Nath Dome v. 
Emperor, 10 Cr.L.J. 391 and Radhey v. Emperor, 24 Cr.L.J. 735, followed. 


Thet Tun forthe appellant. 


Chan Tun Aung (Government Advocate) for the 
Crown. 


WRIGHT, J.—The appellant Maung Nyun (alias) 
Nyun Maung has been convicted by U E Maung, 
Special Judge, Ménywa, under section 304 (1) of 
the Penal Code and sentenced to ten (10) years’ 
rigorous imprisohment in respect of the death of 
Chit Sein. 

It has been held that while Chit Sein was attack- 
ing the appellant, the appellant shot him dead. It 
has further been held that although the appellant 
was acting in the right of ‘his private defence in 
shooting him he exceeded this right in that he 





* Criminal Appeal No. 354 of 1946 against the order of U E Maung: 
3rd Special Judge, Ménywa, passed in his Criminal Regular Trial No. 51 
“of 1946, : 
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caused more harm than was necessary in the 
circumstances. eS 

The -only point which arises for determination 
in this appeal is whether in the ‘circumstances the 
appellant did cause more harm than was necessary 
to defend himself. 

There is no dispute as tou the facts which are 
clearly given in the evidence of the prosecution 
witnesses, Briefly the facts are as follows :— 

The deceased Chit Sein during the afternoon of 
the day in question chased Maung Paw Aung with 
a dah and tried to cut him but the peopie intervened 
and disarmed Chit Sein. In the evening, apparently 
somewhere about sunset, a commotion was heard 
from the neighbourhood of Aung Tin’s house and 
the deceased was heard abusing. Thereupon the 
ywagaung, Maung Aung Ba (P.W. 1) together with 
his son, Maung Nyun, who was armed with a double- 


‘barrelled gun and four others went ‘to see what the 


commotion was about. When they got there they 
found the deceased drunk and abusive and they 
remonstrated with him. The deceased was holding 
a stick, which was a fairly formidable weapon, and 
was produced as an exhibit. With this stick he 
struck Maung Ba Khine (P.W, 2), one of the 
ywagaung’s companions on the head and this blow 
felled Maung Ba Khine. The deceased then struck 
Maung Aung Ba with the stick. The blow fell on 
the shoulder and caused Maung Aung Ba to fall on 
the ground. The deceased who was still armed -with 
the stick then approached the appellant, Maung 
Nyun, and the appellant warned him not to come 
any closer; but the deceased proceeded towards. 
the appellant and raised the stick as though to strike 
him, whereupon the appellant fired one shot at Chit 
Sein which hit him in the abdomen and killed him. 
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It appears that the appellant was in such a position 
that he could not fetreat any further as there was a 
fence behind him. 

The appellant has apparently been convicted by 
the learned Special Judge not because he used the 
gun but because he used his gun on a vital part of 
the body, 

(i think that the law with regard to the right of 
private defence ina case of this kind is fairly clearly 
settled. A decision depends on the facts in each 
case, but the general principles are well established, 
A threatened assault with a fairly heavy stick would 
undoubtedly, in my opinion, as held by the learned 
Special Judge, reasonably caused apprehension that 
grievous hurt might result. There was, therefore, a 
tight of private defence under section 100, of the 
Penal Code. Secondly, this right is subject to 
section 99, 4th paragraph, namely, no more harm than 
is necessary for ‘the purpose of defence may be 
inflicted. A case decided (1) by a Full Bench of 
the Madras High Court is often referred to in this 
connection wherein certain remarks made by Mayne 
were approved—“ But a man who is assaulted is 
not bound to modulate his defence step by step, 
according to the attack, before there is reason to 
believe the attack is “over. He is entitled to secure 
his victory, as long as thé contest is continued. He 
is not obliged to retreat, but may pursue his 
adversary till he finds himself out of danger; and 
if, in a conflict between them, he happens to kill, 
such killing is justifiable. And, of course, where the 
assault has once assumed a dangerous form every 
allowance should be made for one, who, with the 
instinct of self-preservation strong upon him, pursues 
his defence a little further than to a perfectly cool 

(1} Alingal Fotki vy. Emperor, 1.L.R. 28 Mad, 454, 
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oystander would seem absolutely necessary, Tie 
question in such cases will be,’ not whether there 
was an actually continuing danger, but whether 
there was a reasonable appréhension of such 
danger”. In another case decided by the same 
High Court, namely, Blat Nath Dome vy. Emperor 
(1) it was said—“ A man in such “a predicament 
cannot be expected to judge too nicely”. In an 
Allahabad case—Radhey v. Emperor (2) the learned 
Judge said ‘At any rate, when once the Court has 
found that a right of private defence exists it is 
very difficult to expect the accused to weigh ‘with 
golden scales’ what maximum amount of force is 
necessary to keep within that righty’. 

Now, in view of the general principles emerging 
from these cases should it be held that the appellant 
undoubtedly exceeded his right of private defence, 
bearing in mind, moreover, that a man should be 
encouraged to defend himself? ‘+ 

The deceased: was drunk although we do not 
know to what extent and drunkenness is liable to 
make a man dangerous. In this case it was certainly 
enough to make the deceased reckless, otherwise he 
would not have attempted to attack a man who was 
armed with a gun. The appellant had already seen 
not only his father but also another man struck down 
by the deceased. The appellant chad come to the 
scene armed with a gun. He did not deliberately 
arm himself with a gun, in preference to any other 
weapon, for the purpose of protection. I think in 
such circumstances he was undoubtedly entitled to 
use the gun in the right of his private defence. The 
only way in which a gun can be effectively used is 
to fire it. The question still remains whether the 
appellant ought to have directed his shot more 


(1) 10 Cr.L.J. 391. (2) 24 Cr.L.J, 735. 
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APPELLATE CRIMINAL. 
Before Mr. Justice & Manag. 
AUNG BWIN »v. THE KING.* 


Reasonable doubt of guilt—Accused entitled to an acquitlal—Exc pions ta 
Penal Code, 

Held: The test is not whether the accused has proved bevond 
reasonable doubt that he comes within any exception to the Pena! Code, 
but_whether in setting up his defence he has established a reasonable 
doubt in the case for the prosecution and has thereby earned his_ right 
to_an_ acquittal. i 

King-Emperor v. U Damapala, 1.L.R. 14 Ran, 666, followed. - 


Tun Maung for the appellant. 


a 


Tin Maung (Government Advocate) for the 
Crown. 


E Mauna, J.—This case and Criminal Appeal 
No. 1048 of 1946 arise out of an incident that took 
place on the 1lith May, 1946, at Pegu village in 
Myinmu Township. The appellant in this case 
Aung Bwin is accused of having inflicted on the 
appellant in the other appeal above' referred to an 
injury which has been described by the medical 
witness, Ko Ko Gyi (P.W. 3), as an oblique stab 
wound 3 by #” by chest cavity deep in the front 
part of the left arm-pit, 24° away from the nipple 
with air escaping from it. This witness states 
that he did not probe the injury as it would be 
dangerous to life to do so, but that he considers 
the weapon used to have gone into the cayity for 
about 2”. The weapon used evidently was a spear. 
That it was the appellant who inflicted the injury on 


a N 
* Criminal Appeal No. 864 of 1946 against the order of U Ba Pe, 


2nd Special Judge, Myinmu, passed in his Criminal Regular Trial No. 35 
of 1946. 
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Ba Hiwe is not open to any dount. The appellant 
himself admits that when Ba Hiwe and he were 
face to face, Ba Htwe, armed with a duh and he 
with a spear which he picked up on the spur 
of the moment from beneath the bench he was 
sitting on, there was no other person who held 
any implemrent in the nature of a spear in the 
vicinity, though the appellant wants the Court to 
hold that he merely waved his spear at Ba Hitwe. 
Ma Tin Mya (P.W. 2), in this case and Ma Mai I 
(P.W. 3), Maung Hla Yin (P.W. 5) and Ma Tut 
{(P.W. 6) in the connected case, who are closley 
related to the appellant support the appellant in 
his incredible account of what happened, They 
also would have it that the appellant merely waved 
the spear about never touching Ba Htwe, but we 
have this incontrovertible fact that as a result of 
the appellant waving the spear Ba Htwe fell down 
with the stab wound as above described. See the 
evidence of U Po Chon (P.W. 6) and Chit Hlaing 
(P.W. 7). There is no dispute that it was the 
appellant who inflicted the injuries on Ba Htwe 
but that does not dispose of the appeal. 

The incident occurred at tae appellant's house 
and it is clear that it was Ba Htwe who went to 
-the house intenton_ picking up a quarrel either 
with Aung Bwin or itis mother. ~~In the course of 
the dispute that.followed Ba Htwe cut Aung Bwin 
on the left hand severing the little finger of the left 
hand, and though the evidence of the eye-wilnesses 
Who are mgst of them partisans _-cannot be 








open to reasonable doubt if the amfistian by the 
appellant of the injury on Ba Htwe was not made 
as Ba Htwe came forward to attack or was actually 
attacking the appellant. The case is covered by 
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tint Aung Bwin 
been held in his 
two blows of Ba 
Yet the learned Judge went on te say that it is 
not safe to hold that the appellant had actually 
acted in self-defence by spearing Ba Htwe. With 
respect, it appears to me that if only the learned 
Special Judge had referred to U Damapala’s case, 
he would have no hesitation in acquitting the 
appellant. 

I, therefore, allow the appéal, set aside the 
conviction and sentence passed on the appellant 
Aung Bwin and direct that he be set at liberty 
so far as this case is concerned. 


i ent 
(1) LL.R. 14 Ran, at p. 666. 
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ts not of itself sufficient ty bring the offeuce within the mischief uf the first part 


uf section 20 of Arms -\ct - 
Jogeudramohan Guha vo Entperor, 60 Cal, 545. followed 


Choon Fouung (Government Advocate) for the 
Crown, 


THEIN Mauna, J.--The appellant Hla Sein has been 
found guilty of having ‘been in illegal possession of a 
local-made pistol and four rounds of Japanese rifle 
cartridges and of having concealed them in such 
manner as to indicate an intention that his possession 
thereof might not be known to any public servant ; 
and he has been sentenced to three years’ rigorous 
imprisonment under section 20 of the Arms Act. 

There are only two witnesses for the prosecution 
namely, Detective Sub-Inspector of Police Maung Kin 
Maung Lon (P.W. 2}, who was one of the police party 
that went to make a search in the appellant’s house, 
and U Po Saw (P.W. 1), who accompanied the police 
party to sag search, 

It is quite clear from the evidence of Maung Kin 
Maung Lon that the pistol and the cartridges were 
kept jist undef a floor board in the cattle shed which 
was adjoining the appellant's house. He deposed, 
““ The accused did not dig up the earth which was 





* Criminal Appeal No. 1020 of 1946 againt the order of U Tin Maung 
ist Additional Special Power Magistrate, Bassein, passed in his Criminal 
Regular Triai No. 83 of 1946. 
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soft. He simply put his hand underneath the floor 
board and took out the revolver and cartridges” 
It is also clear from the evidence that the police 
party did not have to make a search for the pistol 
and the cartridges at all. As svon as he was asked 
if he had a revolver, the appellant replied he had 
one, took the police party to the cattle shed and 
produced the pistol and cartridges. Maung Kin 
Maung Lon expressly deposed : “ When [asked accused - 
if he had a gun he told me that he got one which 
he had bought for Rs. 40 to resist lusoes.”’ 

The explanation given by the appellant for his 
possession of the pistol and cartridges appears to be 
true. U Po Saw (P.W.1) deposed: “Accused told us 
that he had bought the gun as he was afraid of 
dacoits. About three years ago during Jap time the 
accused’s house as well as his brother-in-law’s and 
father-in-law’s houses were dacoited.”’ This piece of 
evidence should be compared with ‘the evidence of 
U Po Thant (D.W. 3) who deposed: “ About five days 
before his arrest he had told me that he had purchased 
a gun from a man for Rs. 40 as he had to be 
running away trom the village every night for fear of 
dacoits. We had to run away when we heard reports 
of guns at nights when neighbouring villages are 
dacoited. During British time about three years ago, 
the accused was dacoited. His parentg¢-in-law were also 
dacoited.” U Po Sein (D.W. 4) also deposed: ‘‘ The 
accused, his parents-in-law and brother-in-law were 
dacoited about four years ayo.”’ 

With reference to the question of intention to 


conceal possession Mr. Justice Patterson has observed 


in Jogendramohan Guha y. Emperor (1): “ It has 
rightly been .contended on behalf of the appellant 


{1} 60 Cal, 545 at p. 550. 
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that mere concealment of an unlicensed weapon may 
noi of itself be sufficient to bring the offence within 
the mischief of the first part of section 20, more 
especially if ithe circumstances are such as to indicate 
that the intention of the offender was merely to keap 
the weapon concealed from his friends, relations 
and other ptivate persons, and not necessarily from 
the police. . . .” In this case the firearm and 
cartridges were merely kept under a foot-board and it 
iS Quite consistent with the view that they were 
hidelen away from other persons such as friends, 
relations and other private persons, and not necessarily 
from the police. 

The learned Magistrate has observed in the course 
of his judgment: “He had kept it in a most secret 
manner in a very inaccessible place. Had he really 
intended to use it for defensive purposes he would 
certainly have kept it handy near him or at least in 
the house itself.” However, it is quite clear from 
the evidence, the search list and the First Information 
Report that the cattle shed adjoins the house, that it 
is easily accessible from the house and that the pistol 
and that the cartridges could be taken out quite easily 
by just placing the hand under the floor board and 
without digging the earth at all. 

The learned Magistrate has also observed in the 
course of his judgment: “The exhibit pistol is made 
very cleverly so.as to resemble a genuine one and 
has a handle made of buffalo horn, It may not be 
ey effective as a weapon of defence but there can 


de no. doubt ,that it is bound to overawe people.” 


However, even according to the evidence of Maung 
Kin Maung Lon, the appellant is not included in the 
lusoe list and the witnesses for the defence have 
given evidence that the appellant earns his livelihood 
honestly as a cultivator, 
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a way that the know 
that he in possession offence 
disclosed is only one under section 19 (f) of the Arms 


e Q 
Act; but he has not been prosecuted of that offence 
with the sanction of the District Magistrate. 

i accordingly allow Hla Sein’s appeal and set 
aside his conviction and sentence.” He is acquitted 
and shall be released so far as this case is concerned. 
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é Abduction inselyes comnnision by force or inducement bs 
geceitiul means, 

Sexual intercourse with a Burmese Buddhist miner girl without the 
consent of her guardian is illicit intercourse. 

Ma & Sein vy, Maung Hla Mii, 1.LR.3 Ran. 455; 0.2. v. Nga Ne ©, 1883 
S.].L.B. 202, followed. 

If the girl went with the intention of baving sexual intercourse, the 
seduction took place before kidnapping. 

Crown vy, Nga Chan Mya. i L.BR, 297 ; Emperor v, Batjnath, 54 AM, 756, 
referred to. 


An offence under section 363 of the Penal Code is not a continuing 
offence. Ifa girl went of her own free will to her lover, not intending to 
return, and having previously made an arrangement with her lover to do so, 
she was still in the constructive keeping of her guardian until she joined her 
lover and he took her away. 


Nemai Chattoraj v. Q.E,, 27 Cal, 1041; Rekha Rai v. K.E.,6 Pat. 471; 
Nga Te Hla v. K.E., (1907—09) 1 U.B,R. * Penal Code” 11, followed, 


Tin Maung (Government Advocate) for the Crown. 


PAKENHAM-WALSH, ].—The appellant, Maung 
Kyaw, has been convicted under section 366 of the 
Penal Code, and has been sentenced to two years 
and six months’ rigorous imprisonment. 

The case for the prosecution is as follows: On 
the 17th February, 1946, Ma E Kyi asked Ma Than E 
to go and call a young girl named Ma Tin Shwe, 
whose age has» been proved to be not more than 
15 years and 3 months, Accordingly, Ma Than E 
called the girl Ma Tin Shwe from the girl’s father’s 





* Criminal, Appeal No. 206 of 2046 against ‘the order of U Ba Su, 
Special Judge, Henzada, passed in his Criminal Regular Trial No. 59 of 
1946. 
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house, ‘and Ma E Kyi took the giri to the appellant 
Maung Kyaw, who, in his turn, took her away and 
lived with her for about 11 days, after which he 
was discovered, and both he arfd the girl were 
taken to the police, 

The girl Ma Tin Shwe alleges that she was 
forced to go with Maung Kyaw on’ account of 
threats. The learned trial Judge held that that 
allegation was false, and that she went with Maung 
Kyaw of her own accord. With that conclusion I 
see no reason to differ. 

The appellant in his examination at the trial 
admitted that Ma Tin Shwe went with him and that 
he had sexual intercourse with her, but he says that 
all this was done with her consent. He says that it 
is true that after 11 days he and the girl were taken 
to the police station. With regard to Ma. E Kyi’'s 
part in the affair, he says that he asked Ma E Kyi. 
to go and call the girl and so Ma‘ E Kyi brought 
her. Although it is no part of the prosecution 
evidence that the girl went to Maung Kyaw of her 
own accord, it must, I think, be inferred from the 
circumstances of the case and the defence case that 
Ma Tin Shwe knew what she was doing when she 
left her father’s house, and intended to go away 
with the appellant. \ 

The appellant was charged in the following terms : 


“That you on or about the 17th February 1946 (ist lazok 
of Tabodwe, 1307 B.&.) at Henzada, abducted away Ma Tin Shwe 
with intent that she might be compelled to marry against her will 
or knowing it to be likely that she would be forced to illicit 
intercourse, and thereby committed an offence punishable under 
section 366, PenalCode . . . .” 


In tite judgment the conviction was stated to be 
for ‘the offence as specified in the charge”. In 


the warrant for the execution of the sen eAce 
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imprisonment the offence was statec tc be 
“kidnapping Ma Tin Shwe to compel her marriage 
under section 366”, 


2 


{On the finding of the learred triai Judge, the 


= } 
4 


offence was not that of abduction. Abduction 
involves compuision by force or inducement by 
dece:tful mears (section 362 of the Penal Code). 
Those conditions were not present in this case. 
@learly, the offence was that of kidn: ping, and 
not of abduction, and the kind of kidnapping was 
kicnapping from lawful guardianship, as the girl 
was under 16 years of age (sections 359 and 361 of 
the Penal Code), Consequently, if section 366 of 
the Penal Code is to be applied, the conviction 
should have been for kidnapping, under that section, 
and not for abduction. 

1 consider, however, that section 363 of the 
Penal Code, i.e. kidnapping from lawful guardianship, 
and not section 366 of the Penal Code, applies. In 
the charge, the intent to compei marriage against 
the girl’s will, or the knowledge that it would be 
likely that she would be forced to illicit intercourse, 
are set out. So far as the conviction is concerned, 
there is no question of compulsion to marry or 
forcing to illicit intercourse. The finding of the 
-learned trial Judge was that the girl was a consenting 
party. The only-question is whether the kidnapping 
was in order that. she might be seduced to illicit 
intercourse. | 

The learned trial Judge held, on the authority 
of the case of. Q0.E. v. Nga Ne U (1), that sexual 
intercourse with a Burmese Buddhist minor girl 
without the consent of her guardian is illicit inter- 
course. Since that case was decided there have 
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appeilant, I consider that it should be inferred™ that 
she went with the intention of having sexual 
intercourse. Consequently, it seems that the 


kidnapping was not done in order that she might be 
seduced to illicit intercourse after the kidnapping. 
On this question it is sufficient to refer to’ the cases 
f Crown v. Nga Chan Mya (2) and Emperor v. 
Baijnath (3). Since I hold that the seduction took 
place before the kidnapping, section 366 of the 
Penal Code does not apply. 

The section which does apply is section 363 of 
the Penal Code, and the question arises whether 
the appellant was guilty of an offence under that 
section, or only of abetment of such an offence. It 
appears from the evidence, although this is not 
very clearly stated, that the place at which the 
appellant took over the girl from Ma E Kyi was 
about one mile from the girl’s father’s house. ‘The 


‘ sequence of events was as follows: Ma E Kyi asked 


Ma Than E to fetch the girl from the father’s house, 
Ma Than E’s house being close to the girl’s house- 
Ma Than E did so, and Ma E Kyi then took the 
girl for a distance of about one mile to Maung Kvaw 


at Henzada and handed her-.over to him. Was the 


taking of the girl out of the keeping of her lawful 
guardian, namely, her father, complete at the moment 
when she was removed from her house? If it 





(1) 3 Ran. 455. (2) 1 LcB.R. 297. 
(3) 54 All, 756. 
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the Penal Code, in detning 
guardianship’, speaks ab cing - 
there is nothing about detaining. It is necessary 
to determine, on the facts of each particular case 
at what stage the taking was completed. In the 
present case, “whether Ma E Kyi was a_ guilty 
party or not,s& consider that Ma Tin Shwe was 
prepared and ready to go to Maung Kyaw when 
the appropriate moment arrived, and that Ma E Kyi 
was in the position of a messenger from Maung 
Kyaw, guilty though she may have been, to tell the 
girl that the time had tome for her to go. It is 
true that Ma E Kyi gave the girl a lift in some 
kind of vehicle, but that is immatezial. If the girl 
was going of her own free will, the fact that 
Ma E Kyi accompanied her and gave her a lift 
would not necessarily mean that Ma E Kyi ‘took 
her out of the keeping of her father. In effect, it 








‘1}) 27 Cal. 1041. (2) 6 Pat. 471, 
(3) (190709) 1 U.B.R. “ Penal Code” 11. 
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would be a case of the girl going of her own free 
will to her lover, not intending to return, and havin 
previously made an arrangement with her lover t 
do so. In such a case, the offénce of kidnapping 
from lawful guardianship is committed [Nga Te Hla 
v. King-Emperor (1)]. In my opinion, Ma Tin Shwe 
was still in the constructive keeping of her father 
until she joined the appellant and he took her 
away. 
In the Memorandum of Appeal the appellant 
contends that the age of Ma Tin Shwe is over 
18 years. According to medical evidence, which 
there is no reason to reject, her age at the time 
when she was medically examined was at, the most 
15 years and 3 months. As she was under 16 years 
of age, and as her guardian did not consent, an 
offence under section 363 of the Penal Code was 
committed. 

. The conviction of the appellant Maung Kyaw 
under section 366 of the Penal Code is altered to 
a conviction under section 363 of the Penal Code, 
and the sentence of two and a half years’ rigorous 
imprisonment is maintained. ) 


oO 9a 





{1} {1907-09} 1 U.B.R, “ Penal Code" 11. 
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CIVIL REVISION. 


Before Myr. Justice Kyaw diyml. 


KALLERI KATTIL MOHAMED KA KA 
ee 
1. MOOSA KA KA. 
2. TAKKIL MOHAMED KA KA* 


4 


Ciml Procedure Code, Order 8, Rule 6-~Sel-off—Debt no louger recoverable— 
Debt due to only one of the parties. 


Heid : Plaintiff is not entitled to deduct as set-off a sum of money which 
is no longer recoverable by the defendant. 


Plaintiff cannot be permitted to compel the defendant to set-off a sum 
alleged to due by him to one of the defendants alone, against a claim made by 
him against both the defendants. 


Bhattacharyya for the applicant. 


Joseph for the respondent. 


Kyaw Myint, J.—The applicant-plaintiff’s case as 
set out in his plaint is as follows : 

He purchased from the ist defendant-respondent 
at varies times ‘‘beedi” leaves to the value of 
Rs. 28,200. Towards that amount, he has paid in cash 
and in kind the equivalent of Rs. 24,000, leaving a 
balance of Rs. 4,200 unpaid. A dispute then arose 
between him and the Ist respondent. The latter 
instituted criminal proceedings against the applicant 
‘which resulted in 830 viss of ‘‘ beedi’”’ leaves being seized 
by the police and delivered to the two respondents. 

The applicant claims that heis entitled to damages 
or compensation equivalent to the value of the leaves 
so seized, which he assesses at Rs. 9,960. He deducts 





* Civil Revision No, 42 of 1946 against the order passed in Civi] Regular 
Suit No. 145 of 1946 of the Rangoon City Civil Court. 
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to do with ihe aeods, 

The learned Chief Judge oi the Rangoon City Civil 
Court has held that the applicant is not entitled to 
deduct the sum of Rs. 4,000 from his claim and that, 
the amount of his claim being Rs. 9,960, the Rangoon 
City Civil Court has no jurisdiction to entertain the 
suit. The learned Chief Judge therefore ordered the 
plaint tobe returned to the applicant for presentation 
to a proper Court. 

The applicant now seeks to have the said order set 
aside. 

Order VIII, rule 6 (1), of the Code of Civil Pro- 
cedure entitles a defendant to set-off “any ascertained 
sum of money legally recoverable by him from the 
plaintitt . 4 .” 

In the present case, the applicant states in para- 
graph 1 of his application for revision that the sum of 
Rs. 4,000, is no longer recoverable by the: Ist respondent 
“as respondents took back the. ‘beedi’ leaves” 
Upon the applicant’s own showing, the Ist respondent. 
will not be entitled to set-off the said sum against: 
the applicant’s claim. , 
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Illustration (g) to Order VIII, rule 6, is as follows : 


“A sues B and C for Rs. 1,000. B cannot set-off a debt due 
to him by A alone.” 

In the present ‘case, the applicant is compelling 
the Ist respondent to set-off, against a claim made 
against both respondents, a sum alleged to be due by 
the applicant to the ist respondent alone. 

As the Ist respondent cannot plead such a set-off, 
the applicant cannot be permitted to compel him to 
do so. The applicant’s claim is, therefore, one for 
Rs. 9,960, out of which he waives Rs. 960. A suit for 
Rs. 9,000 is beyond the jurisdiction of the Rangoon 
City Civil Court, and the order of the learned Chief 
Judge returning the plaint is, in my opinion, correct. 

The application is dismissed with costs. Advocate’s 
fee five gold mohurs. 
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Illustration (yv) to Order VIL, rule 6, is as follows : 


“ A sues B and C for Rs. 1,000. B cannot set-off a debt due 
to him by A alone.” . 

In the present case, the applicant is compelling 
the ist respondent to set-off, against a claim made 
against both respondents, a sum alleged to be due by 
the applicant to the 1st respondent alone, 

As the Ist respondent cannot plead such a set-off, 
the applicant cannot be permitted to compel him to 
do so. The applicant’s claim is, therefore, one for 
Rs. 9,960, out of which he waives Rs. 960. A suit for 
Rs. 9,000 is beyond the jurisdiction of the Rangoon 
City Civil Court, and the order of the learned Chief 
Judge returning the plaint is, in my opinion, correct. 

The application is dismissed with costs. Advocate’s 
fee five gold mohurs. 
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PRIVY COUNCIL. 
CHITTAMBARAM v. KING-EMPEROR. 


{On Appeal from the High Court at Rangoon.] 


Emer ‘ency Legislafion—Criminal law—Assnimbtion of legislative powers by 
Governor—Appointuient of Special Judge—Special Judges Act (Burnia 
Act X of 1943) —Validity—Government of Burma Act, 1935 (26 Geo. 5, 
c, 3), ss. 84, 139, stb-s. 1, proviso. 

The Special Judges Act, 1943 (Burma Act X-of 1943), enacted by the 
Governor of Burma in exercise of the powers of the legislature which he 
had assumed to himself by a Proclamation of December 10, 1942, issued 
at Simla under sub-s, i of s, 139 of the Government of Burma Act, 1935. 
was intra vires the Governor, The Special Judges Act which, in effect and 
contrary to pre-existing law, deprived an accused person of a hearing 
before a magistrate, trial by jury and a right of appeal, was, in truth, an 
Act of the legislature, She Governor did not by that Act interfere with 
the High Court or its jurisdiction, and accordingly he had not infringed 
the provisions of the proviso to sibs. 1 of g. 139 of the Act of 1935, which 
provided that nothing in that Act should authorize him to assume to 
himself any of the powers vested in or exercisable by the High Court. 
Yhere was nothing to give exclusive jurisdiction to the High Court, and 
no law to prohibit the legislative authority in Burma from establishing a 
new or collateral Court. 

Order of the High Court affirmed. 


Appeal (No. 89 of 1946), by special leave, from 
an order (March’ 26, 1946) of Dunkley A.C,J., 
nominated by the Governor of Burma as a Judge of 
the High Court to review the proceedings in which 
.the appellant had been convicted of, and sentenced 
to death for, murder under s. 302 of the Indian 
Penal Code by U Kyaw U sitting as Special Judge 
in Rangoon Town, The Order of the Acting Chief 
Justice confirmed the conviction and sentence. A 

The Order in Council (October 29, 1946) 
‘granting special leave to appeal to His Majesty in 
Council restricted the appeal to the question of the 





* Present : LORD WRIGHT, LORD PoRTER, LorD Simonns, Lorp UTHwatt 
and Sir JouN BEAUMONT, ; 
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jurisdiction of the* Special Judge, who was appointed 
under the Special Judges Act, 1943, enacted ,by the 
Governor of Burma in purported exercise of the 
powers of the legislature which he had assumed ta 
himself by a Proclamation issued by him pursuant 
to s, 139 of the Government of Burma Act, 1935. 

The appellant contended that the appointment by 
the Governor of Burma of a Special Judge to try 
criminal cases in Rangoon under the Special Judges 
Act was contrary t8 the proviso to sub-s. 1 of s, 139 
of the Government of Burma Act, 1935, and that 
the Special Judges Act was ulira vires the Governor. 

The terms of the Proclamation and the relevant 
statutory provisions appear from the judgment of 
the Judicial Committee. 


Casswell K.C. and Pennell for the appellant. The 
jurisdiction and function of, and the law administered 
by, the High Court at Rangoon were laid down in 
Letters Patent in 1922, and no Act or Order in Council 
has been passed since which has altered those 
functions or the jurisdiction of the Judges. The 
Special Judges Act, 1943, was ultra vires, the Governor 
of Burma by it purported to supersede the High 
Court, and to abrogate or suspend their powers and 
functions without being empowered so to do by any 
Act or Order and’ in contravention of the frohibition 


contained“in the proviso to sub-s. 1 of s, 139 of the’ 


Government of Burma Act, 1935. By the procedure 
adppted under the Special Judges Act the appellant 
was deprived of three things—the right to have the 
evidence taken in the first instance at a public inquiry 
on oath before a magistrate ; trial by jury presided 


over by a Judge of the High Court selected by the ~ 


High Court ; a right of appeal. It was not competent 
for the Governor to do this by the Proclamation ; 
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he has constituted himself the legislature and 
purported by a legislative Act of himself alone to 
do exactly what the Government cf Burma Act, 1935, 
says he may not do. Under the Act of 1935 the 
Governor was never allowed to appoint Judges, 
except in cases of vacancies to fill gaps, and he has 
now purported by an Act of legislature to appoint 
Judges who were not contemplated at ail by the 
Act of 1935, and so to alter the procedure of the 
criminal Courts of Burma that ne has taken away 
the above three great privileges from Burmese 
subjects. Admittedly, for certain purposes he could 
constitute himself the legislature, but this was the 
one point on which he must not so’ constitute 
himself ; in the proviso to sub-s. 1 of s. 139, the very 
section which gives him power to make a Procla- 
mation, it is clearly said that he must not " assume 
to himself any of the powers vested in or exercisable 
by the High Court, or to suspend, either in whole 
or in part, the operation of any provisions of this 
Act relating to the High Court.” As to this, the 
Act of 1935 has given the High Court exclusive 
jurisdiction, and this Special Judges Act has taken 
the exclusive jurisdiction away from it. 


Pennell followed. 


Sir David Maxwell Fyfe K.C. and D. A. Grant 
for the Crown. The appellant contends that by 
appointing a Special Judge to try criminal cases in 
Rangoon the Governor usurped the original criminal 
jurisdiction of the High Court since that Court had 
the exclusive right and duty of trying persons accused 
of serious crimes. The appellant referred to s. 84 
of the Government of Burma Act, 1935, which 
provides that “the jurisdiction of . . . the High 
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Court . . 7 shall be the same as immediately 
before the commencement of this Act.” It is 
admitted that immediately before the commencement 
of the Act of 1935*the High Court at Rangoon had 


jurisdiction to try persons for crimes committed in. 


Rangoon, but it is not admitted that such jurisdiction 
amounted to ‘an exclusive right or duty. By 
appointing a Special Judge under the provisions of 
the Special Judges Act the Governor did not assume 
to himself any of the powers vested in or exercisable 
by the High Court, contrary to the proviso to 
sub-s. 1 of s. 139 of the 1935 Act. The limitation in 
that proviso only strikes at the executive acts made 
by the Proclamation. The proviso does not seek to 
limit, and is obviously not drawn so as to limit, 
legislative power at all. The operation of the 
provision in s. 84 of the Act of 1935 that the 
jurisdiction of the High Court should be the same 
as at the commencement of the Act, was not 
suspended by the Special Judges Act. Owing to 
the occupation of Burma by the Japanese its operation 
was already suspended. Next, the Special Judges 
Act did not alter the original criminal jurisdiction 
of the High Court ; under the Act temporary Courts 
were set up, but. there was nothing in the Act 
which prevented the*High Court, when re-established 
in Rangoon, assuming its eriginal criminal jurisdiction. 
Further, if the jurisdiction of the High Court was 
altered by the Special Judges Act, the Governor 
having assumed to himself by Proclamation the 
powers of the legislature to make laws, had power 
by such laws to alter the jurisdiction, The provisions 
of s. 84 of the Act of 1935 are expressly stated to be 
“subject to . . . the provisions of any Act of 
the legislature.” The Sptcial Judges Act was an 
Act of the legislature. 
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Cassweli K.C. replied. 


1946, December 19. Lord Wright announced that 
their Lordships would humbly advise His Majesty 
that the appeal should be dismissed, and that they 
would give their reasons later. 


1947, February 17. The reasons for their 
Lordships’ report were delivered by Lord Wright. 

At the conclusion of the arguments in this appeal 
their Lordships expressed their. opinion that the 
appeal should be dismissed, and stated that they 
would give their reasons later. This they now 
proceed to do. 

This is an appeal from the judgment of Dunkley, 
Acting Chief Justice of the High Court of Rangoon, 
dated the 26th March, 1946, in which he reviewed 
and - confirmed a judgment given on_ the 
25th February, 1946, by U Kyaw U, a Special Judge 
appointed under the Special Judges Act, 1943 
(Burma Act No. X of 1943), for Rangoon Town 
District. The said Special Judge had convicted the 
appellant under section 302 of the Indian Penal 
Code and sentenced him to death. This sentence 
was confirmed by the High Court. 

The appellant petitioned His Majesty in Council 
for special leave to appeal both on the merits and 
on the question of the jutisdicticn of the Special 
Judge. His submission on the latter point was that 
the Special Judge had no jurisdiction to try him and 
that the whole of the proceedings in-his trial were 
illegal and void. Special leave to appeal was 
granted by Order in Council dated the 29th October, 
1946, solely on the question of the jurisdiction of 
the Special Judge. 

The Special Judges Act (Burma Act No, X of 
1943) was an emergency and temporary Act enacted 
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by the Governor of Burma at a time when the 
Japanese forces had occupied and taken military 
control of Burma, including Rangoon. The Act was 
in fact promulgated in Simla, to which place the 
Governor and the Government of Burma had retired 
during the hostile occupation. The preamble to 
the Act may usefully here be quoted: 


“ Whereas it is expeclient to provide for the appointment 
of Special Judges for the trial of offences during the present 
emergency, and to dzfine their jurisdiction and powers ; 

And whereas by Proclamation dated the tenth day of 
December, 1942, the Governor of Burma has assumed to 
himself .all powers vested by or under the Government of 
Burma Act, 1935, in the Legislature or in either Chamber 
thereof ;"’ ~ 


The Act gave the Governor power to appoint in 
any area to which the Act extends a Special Judge 
for the trial of accused persons under the Act. 
It defined, among other things, the requisite 
qualifications which a Special Judge had to possess. 
The Special Judge was empowered to try any 
offence punishable under any law for the time being 
in force and to pass any sentence authorized by law, 
and to take cognizance of offences without the 
accused having been committed for trial. The 
Special Judge was" given wide discretion as to the 
conduct of the tral. There was to be no appeal by 
a convicted person and no application for revision 
was to be entertained by any Court. The only 
provision for any revision was in the case of a death 
séntence, which was to be submitted for review 
by a Judge of the High Court nominated by the 
Governor. That Judge’s decision was to’ be final. 
There were other provisions of the Act departing 
from the procedure prescribed by the Code, but 
subject to all these provisions, the Code and any 
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other law for the time being in force, so far as 
applicable, were to apply to the trials before a 
Special .Judge appointed under the Act. Legal 
proceedings in respect of anything done, or intended 
to be done, in good faith under the Act were barred. 

It was under this Act that the Judge who tried 
the appellant was appointed, and unhder this Act 
that all the proceedings took place. The Act had 
been duly notified, so that according to its tenom 
it came into force in Rangoon and was in force at 
the material time, having been duly extended from 
time to time by Resolutions of both Houses of 
Parliament. The appellant, however, claimed that 
the Special Judges Act was wholly illegal and void 
and accordingly that his conviction and sentence 
should be set aside as having been coram mon judice. 
In order to examine this contention it will be 
necessary to refer as briefly as possible to the legal 
position of the Courts in Burma. 

The Government of Burma Act (26 Geo. 5, c, 3) 
was passed by Parliament in 1935 to give effect to 
the separation of Burma from India and to define 
the Constitution of Burma. Part II of the Act 
vested the executive powers in the Governor, 
Parts III. and IV dealt with the Legislature, and it 
may be noted that certain sections :41 to 43) gave 
to the Governor particular+: powers to promulgate 
ordinances or enact laws under, his discretionary 
powers and subject to the prescribed conditions. 
Section 34, however, saved the powers of Parliament 
to legislate for Burma, and also provided that except 


_as expressly permitted by this Act, the Legislature 


should not be empowered to make any law amending 
the Act or any Order in Council made under it, or 
any Rules made under it by the Secretary of State, 
or by the Governor in his discretion. Part VIII of 
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the Aci dealt with the High Court of Rangoon, 
called the High Court, which was to consist of a 
Chief Justice and such number of other Judges as 
His Majesty might deem necessary to appoint by 
varrant under the Sign Manual. 


’ 


Section 84 has been much referred to in 
rgument and’may be quoted in full: 


‘84, Subject to the provisions of this Act, to the provisions 
f any Order in Council made under this or any other Act 
id to the provisions of any Act of the Legislature, the 
tisdicticn of, and the law administered in, the High Court 
d the respective powers of the Judges thereof in relation fo 
e administration of justice in the court, including any power 
make rules of court, and to regulate the siltings of the court 
d of members thereof sitting along or in division courts, shall 


the same as immediately before the commencement of 
s Act.” 


This section in terms provided for the 
ntinuance of the legal system existing at the 
mmencement of the Act, but the whole section 
s subject (inter alia) to the provisions of any Act 
the Legislature. . 
Part XII (section 139) is of first importance for 
decision of this appeal. It contains what are 
cribed as provisions in event of failure of 
stitutional machinery : 


‘*139,.—(1) If at-any time the Governor is satisfied that a 
tion has arisen in which the Government of Burma cannot 
arried on in accordance with the provisions of this Act, 
ray by Proclamation— 

(a) declare that his functions shall, to such extent as 
may be specified in the Proclamation, be exercised 
by him in his discretion ; : 

(b) agsume to himself all or any of the powers vested in 
or exercisable by any body or authority in Burma; 

any such Proclamation may contain such incidental 
consequential provisions as may appear to him to be 
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necessary or desirable to give effect to the objects of the 
Proclamation, including provisions for suspending in whole 
or in part the operation of any provisions of this Act 
relating to any body or authority in Burma: 

, Provided that nothing in this sub-section shall authorize 
the Governor to assume to himself any of the powers vested 
in or exercisable by the High Court, or to suspend, either 
in whole or in part, the operation of arty provisions of 
this Act relating to the High Court. Pa 


The remainder of the section contains certain 
requirements necessary for the cofttinuance in force 
of such a Proclamation, in particular, a Resolution 
of both Houses of Parliament. Special attention, 
however, should be drawn to sub-section (4) of the 
section, which is in the following terms : 


“(4) If the Governor, by a Proclamation under this 
section, assumes to himself any power of the Legislature to 
make laws, any law made by him in the exercise of that 
power shall, subject to the terms thereof, continue to have 
effect until two years have elapsed from the date on which 


the Proclamation ceases to have effect, unless sooner repealed 


or re-enacted by Act of the Legislature, and any reference 
in this Act to Acts of the Legislature shall be construed as 
including a reference to such a law.” 


The ‘conditions were satisfied. It is now 
necessary to set out the effect of the Proclamation 
issued at Simla on the 10th “Decemfber, 1942, by the 
Governor of Burma. It was not «contended by the 
appellant that the Proclamation was ultra vires. It 
begins by reciting that the Governor of Burma is 
satisfied that a situation has arisen in which the 
Government of Burma cannot be carried on in 
accordance with the provisions of the Government 
of Burma Act, 1935. As no suggestion is made 
that the Governor acts otherwise than in good faith, . 
this declaration cannot be challenged, as the House 
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of Lords held in Leversidge v. Sir John Atderson ti). tak 
The Governor then gocs on to declare as follows: — 
: CHITTAM- 
% : ' at BARAM 
Now therefore, in the exercise of the powers conferred a 
, tg ‘ F 1 = 
by section 139 of the Act, the Governor by this Proclamation— pyppror. 


(a) declares that notwithstanding anything to the 
contrary in the Act all his functions under the Act 
snall be exercised by him in his discretion ; 

(6) assumes to himself all powers vested by or under 
the Act in the Legislature of Burma and all 
powers vested in either Chamber of the Legislature 
but not so as to affect any power exercisable by 
His Majesty with respect to Bills reserved for 
the signification of His Majesty’s pleasure or the 
disallowance of Acts: 

+ co % * 

(2) In: exercising legislative powers under or by virtue 
of this Proclamation the Governor, acting in his discretion, 
shall prepa.. such Bills as he may deem necessary and 
declare as respects any Bill so prepared either that he 
assents thereto in His Majesty's name or that he reserves 
it tor the signification of His Majesty's pleasure; ” 


Their Lordships have omitted the reference to 
incidental or consequential provisions which deal 
with executive matters which, in their Lordships’ 
opinion, are not material here. What is material is 
that the Governor assumes all legislative “powers 
vested in the Legislature. In this capacity he 
enacted the Special Judges Act, which in all the 
circumstances has the force and validity of an Act 
of the -Legislature, and is part of the law of Burma 
at every material time. 

It is clear that the Special Judges Act has. 
altered the jurisdiction of, and the law administered 
in, the High Court in several material aspects as 
compazed with the position described in section 84 
of the Act of 1935, but section 84, as already stated, 


(1) L.R. (1942) A.C, 206. 


76 


P.C. 
1946 


CHITTAM- 


BARAM 
Vv. 
KiNG- 


EMPEROR, 


RANGOON LAW REPORTS. [1947 


was subject to the provisions of any Act of the 
Legislature. Now it is in their Lordships’ judgment 
clear that by the emergency powers given to the 
Governor by section 139 of the Act of 1935, and 
in virtue of the Proclamation whereby he has 
(inter alia) assumed to himself the powers vested in 
the Legislature under the Governmeut of Burma 
Act, he can validly and legally change the pre- 
existing system of jurisdiction at least to the extent 
which he has done in the Special Judges Act. 
Under the emergency powers of legislation he could 
validly make the same sort of changes which the 
Legislature cculd have made, so far as is relevant 
for the purposes of this case. The Special Judges 
Act is in truth an Act of the Legislature. 

The appellant has sought to show that the 
Special Judges Act was incompetent on _ various 
grounds. That the Act altered the law cannot 
be questioned. The accused was under the Act 
deprived of the right to have the evidence taken at 
a public enquiry on oath before a magistrate, of a 
trial by jury presided over by a Judge of the High 
Court selected by the High Court, and of a right of 
appeal. But any one of these infringements of the 
subject’s rights may have happened in war-time to 
any subject of any of the alliés, and may be 
justifiable in law as an emergency or temporary 
measure. The main specific ,objection taken 
on behalf of the appellant is that the Governor 
has infringed the provisions of the proviso to 
section 139 (1) of the Government of Burma Act by 
assuming to himself powers vested in or exercisable 
by the High Court, or has suspended the operation 


_ of the provisions of the Act in relation to the High 


Court. This, in their Lordships’ judgment, involves: 
a misconception. The Governor did not interfere 
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with the Eligh Court or its jurisdiction. There was 
nothing to give exclusive jurisdiction to the High 
Court. Indeed, if that is material, the High Court 
was not able to exercise its jurisdiction; it was not 
functioning. But in any case there was no law 
to prohibit the legislative authority in Burma 
from establishing a new or collateral Court. It is 
obviously a fallacy to say that by establishing a 
new Court the Governor was assuming to himself 
the powers vestea in the High Court. He was not 
making himself the Judge, and he was entitled to 
vest the right to appoint the Judges of the new 
Court, as he did under the Special Judges Act. 
Nor was‘ he altering the jurisdiction of the High 
Court by establishing a new Court with its own 
jurisdiction. All the objections taken by the 
appellant fail in their Lordships’ judgment. They 
are of opinion that the Special Judges Act was valid 
and authorized what was done under it. 

Such are the reasons for the advice humbly 
given to His Majesty that the appeal should be 
dismissed. 


Solicitors for the appellant: Lambert & White, 


Solicitor for the respondent: The Solicitor, India 
Office. 
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FIJLL BENCH (APPELLATE CIVIL). 


Before Srv Exnest H. Goodman Roberts, &t., Chie} Justice Mr. Justice Ba U 
and Mr. Justice Blagdon 


U SAN WA (AppLicanr) 
v, 
U BA THIN (Responnenrt). * 


Supreme Court during the Japanese occupathon—If u duly constituted Court of 
law—Decrees atid orders of suck court whether valid and have Ure sane 
effect as the decrees and. orders of the High Court. 


Held by the Full Bench : That the Supreme Court established in Burma by 
the Japanese authorities during the occupation was a duly constituted Court of 
law, and that decrees and orders made by if are valid in all respects and are of 
the same legal effect as if they had been made bv the High Court of Judicature 
at Rangoon cither before or after the Japanese occupation and the High Court 
now is successor to the Supreme Court. 


King vy, Maung Hinin, (1946) R.L.R., p 1; Maung Hla v. Ke Maung 


Maung—Civil Reference No. 2 of High Couri, Rangoon, referred to. 


An application was made in the Appellate Side of 
the High Court in Civil Miscellaneous Application 
No. 7 of 1946 for reconstruction of the record of Civil 
Ist Appeal No. 11 of 1946 of the Supreme Court 
established during the Japanese occupation, against 
the judgment and decree of the Divisional Court of 
Pyapon in Civil Regular Suit No. 19 of 1944, The 
matter came for hearing before a Bench consisting of 
Mr. Justice Ba U and Mr. Justice Sharpe who passed 
the following order dated the 17th February 1947 
referring the matter to a Full Bench : 


> 


Case called. 


U Ba Sein for applicant and U Chan Htoon for respondent, 
both heard. 4 





* Civil Reference No. 2 of 1947 arising out of Civil Misc, Application 
No.7 of 1946. 
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tone 


As we said last week, the whede basis of this appheation 
rested upon the status of the Supreme Court established by the 


Japanese authorilies. 
The question of the status of both criminal and civil Courts 


subordinate tothe Supreme Court have been decided by Ful) 
Benches of this Court, and we co not think that the status of 
the Supreme Court ilself should be settled by a Bench of only 
two Judges. 

We accordingly refer, under Rule 24 of the Appellate Side 
Rules (Civil) of this Court, for the decision of such Full Bench 
as the Chief Justice may direct, the following question of Jaw : 

“Was the Supreme Coart established in Burma by the 
Japanese authorities during their occupation of the 
country a duly constituted Court of law. so that all 
decress and orders made by it are now valid in all 
respects and of the same effect as if they had been 
made by the High Court of Judicature at Rangoon 
either before or after the Japanese occupation of 
Burma 7?” 


‘Ba Sein for the applicant. 


Thet Tun (for Chan Htoon) for the respondent. 


Roperts, C.J.—We are of the opinion that this 
1estion must be answered in the affirmative. 
In King v. Maung Hmin and three (1) a Full Bench 
the High Court though expressly reserving the 
int as to whether the Supreme Court established 
Burma wasa duly constituted Court of law went 
y far in that direction. Sir Herbert Dunkley, 
ing Chief Justice, with whose language I respect- 
v agree, said: “The plain meaning of its language 
was referring to the Japanese Military Ordinance 
6) is that the Japanese Commander-in-Chief 
inued in force the old Courts and-the old law. 
ce the Courts constituted under the municipal 





(1) (1946) RLL.R,, p. 1. 
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law of Burma continucd to function, and the law 
administered by these Courts continued io he the 
municipal law of Burma.” 

In Maung Hla v. Ko Maung Maung and another 
(1) it was decided that the City Court of Rangoon was 
competent to try a suit, not of a small cause nature, 
so 7s to attract certain provisions in the Code of 
Civil Procedure, and that a suit, not of a small cause 
nature, which was pending in the City Court of 
Rangoon, when that Court cease:l to function, was 
transferred to the Court exercising jurisdiction under 
The Courts Act, 1945, by section 23 of the same Act. 
Section 23 of the Courts Act, 1945, and also section 39 
of Act XV of the same year [The Rangoon Small 
Cause Court (Amendment) Act] both deal with the 
transfer of proceedings which are pending, and 
they obviously rest upon the assumption that there 
is a well-fixed continuity which runs through the 
administration of justice and has not, except in special 
cases, been interfered with by the Japanese regime, 

We have had section 44 of the Letters Patent cited 
to us. It seems clear that an express provision is 
contained therein as to what was to happen to proceed- 
ings pending in the existing Courts in Burma when 
this High Court was established : and now, since the 
Japanese occupation, similar provisions have been 
enacted in order to ensure the continuity of various 
proceedings conformable with the principles laid down 
in the Letters Patent. 

There can, therefore, be no doubt in my mind but 
that the Supreme Court established in Burma by the 
Japanese authorities during their occupation was a 
duly constituted Court of law, that decrees and orders 
made by it are now valid in all respects and are of the 
oer a e—reertenytsnee AA terre 

(1) Civil Ref. No. 2 of 1946, High Court, Rangoon. 
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Ba U, j.—I agree. 
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BLAGDEN, ].-~-I agree. 
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FULL BENCH (APPELLATE CRIMINAL) 


Before Mr Justice Ba U, Wr, fustrce & Maung and 
Mr. Justice Kyaw Myint, 


THE KING »v. U SAW HLA PRU anp onz.* 


Sedition—Section 124A of Vettal Code—“Or otherwise” in Ute section 
whether includes selling up of parallel Governiment—Doctrine of ejusdem 
generis. 

Actd be the Fell Bench: That whoever ot only by words either 
spoken or written or by signs or by visible representations but also by 
other means brings or attempts to bring into hatred or contempt towards 
His Majesty or the Government established by law in Burma or India 
commits an offence of Sedition, 

Russel on Crime, 9th Ed., Vol. 1, p. 87, followed, 

Held further . In application of rule of efusden. generis two points are 
established-——-(i) words however general may be limited with respect to 
the subject matter in relation to which it is used and (ii) general words may 
be restricted to the same genus as the specific words which precede them. In 
Short if a common genus be not found the doctrine of ejusdem generis does 
not apply. 

S.S, Magnhitd v. McIntyre Brothers, LR. (1920) 3 K.B. 324 at p. 329; 
Thames & Mersey Marine Insurance Co v. Hamtilten, LR 12 A.C. p. 490; 
Tillnanns v. SS. Kuutsford, LR, (1908) 2 KB, 385, followed. 

Held Further: “ Or otherwise" in Section 1244 of Penal Code is not 
governed by the rule of ejuscdem generis, and not restricted by the word 
which precede them, and should be given their natural meaning and include 
“by other means.” 

Mylapore Krishnaswamy v. Emperor, LL.R. 32 Mad. 384, followed, 

Held by E Mauna, J. {after the expression of opinion by the Full 
Bench}: (i) Where appellants arrogate to themselves certain functions ang 
privileges of the Government and set up a parallel administraiion in 
competilion with the Government, though they acted honestly and were not 
actuated by any notice of self-interest, they wou'd still be guilty of offence 
under section 124A of the Penal Code, when their act or conduct would 
have the effect of bringing inlo contempt the Government established by 
law, 

(ii) For an offence of sedition to be completed incifement of violence or 
promotion of disorder is not a necessary element. Neither is extrinsic 
evidence of seditious intention outside the words—necessary. 








*Criminal Reference No.7 of 1547 arising out of Criminal Appeal 
No. 1874 of 1946 against the conviction and sentence passed by the 
Special Judge of Akyab in Original Trial No. 66 of 1946, 











1947, i 

Nufterecetia drat des rene. 8 oot 4 waw Journal 
473% bmporore, Fakte Cf-fstant iho uss) Alb bo. oot tallowed. 

Empero v. Satya Rani: Bakstes Saab fogs vethice Solenson ve 
The King, UR. (1940) AC. 231, bbe wce 

The following order . reference was made 
by Mr. fustice E Mauns is i Appeal 
No, 1874 of 1946 on the 31s: 

e 
The two appellants were convicted by the special Judge: 





o> 


U Pha Tha Btaw, Akyab, in respeot ol Wonks under 
section 1244 of the Penal Code ane un ler { (1) (@} (5) 
Defence of Burma Rules Eacu ugpellant aac been sentenced 
to 18 months rigorous imortsomrent on ca. count, the 
sentences to run concurrenth, 

The learned Government Acwosate concede, that in view 
of section 7 of the Defence of Burma Repealin, Act (Act IV 
of 1947) the sentence in respec: of an offence under Rule 38 
(1) (2) (5) cannot stand. I Lave tharefore only to consider the 
legality or otherwise of the conviction under section 124A of 
the Penal Code. 

A novel point arises in this case. i must confess that till 
this case came before me | never contemplated the possibility 
of an offence of sedition being committed except by words, 
signs, visible or audible representation. In the present case 
the prosecution charges the appellants with having committed 
the offence of sedition by setting np a parallel administration 
which parallel administration brought into contempt the 
government established by law in Burma. The only decision 
which the learned Government Advocate has been sable to 
place before me touching é¢his point is that of Mylapore Krishna- 
san alias Krishnasamt Sarma y. Emperor (1). At page 386 of 
the Report, Wallis, J. Said ; 

‘rhe concludings words ‘or otherwise’ indicate the 
universality of the means by whjch the offence 
may be committed. The whole sentence might 
have been shortly expressed by saying ‘ whoever 








*Jt now appears that the decision of their Lordships of the Privy 
Council in the King-Emperor v. Sadashib Narayan Bhabrao reported in 
(1947) 1 M.LJ. 343 (M.LJ. dated Sth May 1947) over-rules the decision 
of the Federal Court in Niharendu Dutt Majumdar vy. King-Emperor and 
has taken the same view as Mr. Justite E Maung takes in the case 
reported—-Edilor. . 

(4) LL.R.32 Mad, 384. 
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LO47 by amy meaus* tains, o. The offence may be 
nite Fee sommilted by umeanus of words spoken or writlen 
. or by visible represen'atious such as pictures, or 
ala by dramatic performances, even in dumb show, 
ONE. where no words are spoken, but where the feelings 


of the audience are excited, by the gestures and 
motions and dramatic actions of the performers. 
Thus words of any kind are by no means a 
necessary clement of the offence. It may be com- 
mitted without any words being spoken or uttered.” 
I have not been able to find any other Indian or Burma 
decision touching this point. ’ 
Russel on Crimes and Misdemeanors, Vol. I, page 301, 
(7th Edition) has the following: 

“Sedition consists in acts, words, or writings intended 
or calculated, under the circumstances of the time, to 
disturb the tranquillity of the State, by creating 
ill-will, discontent, disaffection, hatred, or contempt 
towards the person of the King, or towards the 
Constitution or Parliament, or the Government, or 
the established institutions of the country, or by 
exciting ill-will between different classes of the 
King’s subjects, or encouraging any class of them 
to endeavour to disobey, defy, or subvert the laws 
or resist their execution, or to create tumults or 
riots, or to do any act of violence or outrage or 
endangering the public peace. 

When the offence is committed by means of writing, 

: or print, or pictures, it is termed seditious libel.” 
Stephen in his History of Criminal Law of England, Vol. Ii at 
page 298, draws a distinction between sedition and seditious words, 
seditions libels and seditious conspiracies. He goes on to say : 

“As for sedition itself I do nwt think that any such 
offence is known to English Law. It is indeed, 
difficult to understand how a seditious purpose could 
be carried out otherwise than . by one or more of 
the three methods enumerated.” 

Ratanal, in Law of Crimes, page 283, 16 Edition, quotes 
a passage from Alewander Martin Sullivan (\) : 

‘Sedition has been described as disloyalty in action, 

and the law considers as sedition all those 


(1) (1888) 12 Cox 44, 45. 
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practices which have for their object to excite 
discontent or (lissatisfaction, to create public 
disturbance, or to lead to civil war. to bring into 


hatred or contempt the Sovereign or the Government, 


the laws or constitutions of the realm, and 
generally all endeavours to promote public disorder.” 
It appears to me necessary to refer the qnestion of law 
arising in this case to a Bench or Full Bench according as 
the Chief Justice may direct and under Rule 13 of the 
Appellate Side Rules and Procedure (Criminal) I refer to such 

Bench or Full Bench the following question : 
“Can the offence of seclition be committed other than 
: by words or signs, visible or audible represen- 
tation or stich other mode as must be of a similar 
nature, applying to the words or otherwise in 
sestion 124A of Penal Code, the doctrine of 

ejusient generis?” 


Chan Tun Aung (Government Advocate) for the 
Crown. 


Chan Htoon for the respondents. 


Ba U, J.—This reference arises out of an appeal 
filed by the two respondents, U Hla Saw Pru and 
Baw Li (a) Aung Kyaw Zan. They were convicted 
and sentenced to suffer eighteen months’ rigorous 
imprisonment on each of,the two charges framed 
under section 124A of the Penal Code and under 
Rule 38 (1) (a) .(5), Defence of Burma Rules. 
The sentences were directed to run concurrently. 

The question referred is—‘ Can the offence of 
sedition be committed other than by words or signs, 
visible or audible representation or such other mode 
as must be of a similar nature, applying to the 
words ‘or otherwise’ in section 124A of the Penal 
Code, the doctrine of ejusdem generis.” 

What then is the doctrine of ejusdem generis? 
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paweds 


In his powerful and illuminatiag judgment given 
in SS, Afapehild v, eich ‘Be oe rs aud Company 
(1) McCardie ] Je said : 


“Bearing these observations in mind J next ask: 
What is this ejusdem geueris rule? The matter was cautiously 
put by Lord Halsbury in Thames all Mersey Marine 
Insurance Co. vy Hamilton (2), where he said : ‘Two rules of 
construction now firmly established as part of our law may 
be considered as limiting those words. One is that words, 
however general, may be limited with respect to the subject 
matter in relation to which they are used. The other is 
that general words may be restricted to the same genus as 
the specific words that precede them.’ Now this statement 
seems to prevent the application of the rule unless a genus 
can be found. That view is fully agreeable to the opinion 
expressed by the Court of Appeal in Til/manns v. SS, 
Knutsford (3) Vaughan Williams LJ. said: “If a common 
genus is not to be found the necessary consequence would be 
that the words ‘or any other cause’ could not be limited 
by the doctrine of efusdem generis.’ Farwell LJ. said : 
“Unless you can find a category there is no room for the 
application of the ejusdem generis doctrine’ Kennedy LJ. 
said: ‘The genus must first be found, and then you must 
find whether the words that follow are applicable to the 
species enumerated belonging to the one genus’.” 


‘Then the learned Judge put the question, ‘“ What 


then is a genus?" And he said: ‘I confess that*] 
find great difficulty in ansWering the question.” But 
in the end the learned Judge did answer the question 
by observing, “ But the rule of ejusdem generis 
cannot be applied at all unless there be some broad 
test for the ascertainment of genus., So far as I*can 
see the only test seems to be whether the specified 
things which precede the general words can be 
placed under some common category. By this I 





) LR. (1920) 3 K.B. 321 at 329. (2) LAR. 12 App. Cas, 490. 
(3) L.R. (1908) 2 K.B. 385, 
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understand that->the specified things s:ust possess 


some common and dominant feature.” 


1947 





THe Kina 


Now, if the language of section 124A of the ysis uy 


Penal Code is examined in the light of the principle 
set out above, I find it hard to apply the principle 
of ejusdem generis thereto. Section 12+A is in these 
terms : 


“Whoever by words, either spoken or written, or, by 
*signs, or by visible: representation, or otherwise, brings or 
attempts to bring into hatred or contempt, or excites or 
attempts to excite disaffection towards His Majesty or the 
Government established by law in Burma or British India. 
shall be punished * * .” 


Words, signs or visible representation, as used in 
section 124A of the Penal Code, do not, in my 
opinion, possess a common and dominant feature. 
Words, whteher spoken or written, do not have the 
same feature as a visible representation such as a 
dumb show. Assuming that “words, signs or visible 
representation” as used in section 124A of the 
Penal Code have a common and dominant feature, 
the meaning of the words “or otherwise’? as used 
in that section is, in my opinion, not to be restricted 
by the meaning of, the words that precede them. 
The learned author of Maxwell on the 
Interpretation of Statutes, 8th Edition, page 293, 
says: “ Of courSe, the restricted meaning which 
primarly attaches to the generaP word in such 
circumstances is rejected when there are adequate 
grounds to show that it has not been used in the 
limited order of idea to which its predecessors 
belong. If it can be seen froma wider inspection 
of the scope of ‘the legislation that the general 
words, notwithstanding that they follow particular 
words, are nevertheless to be construed’ generally, 
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effect must be given io ihe intention of the 
legislature as gathered fiom the larger survey. 
Now, section 124A is included in Chapter VI 
of the Penal Code. It is headed “Of offences 
against the State.’ The first section in that 
Chapter deals with waging war or attempt to wage 
war against the Crown. The second ‘deals with a 
conspiracy to wage war or attempt to wage :war. 
The third deals with collecting men, arms or’ 
ammunition to wage war. The fourth deals with 
the concealment of a design to wage war. The 
fifth deals with the assault on the Governor so as 
to induce or compel him to exercise or refrain 
from exercising any of his lawful powers. Then 
comes section 124A. From this what is clear to my 
mind is that in enacting Chapter VI of the Penal 
Code the intention of the Legislaturé was to 
suppress and punish any~ kind of movement or act 
that would have the effect of subverting the 
Government established by law or of tampering with 
the loyalty of the people to Government. This 
intention of the Legislature would clearly be 
defeated if we were to restrict the meaning of the 
words, ‘‘or otherwise”, as used in section 124A by 
the words that precede them, If we now take *a 
survey of the law existing at thé time the -Penal 
Code was enacted, the redson why the natural 
meaning of the words, ‘or otherwase”, should not 
be restricted will become clearer. In the course 
of their comment on section 1 of the Penal Code 
the ‘learned authors of ‘“ The Law of Crimes by 
Ratanlal” says: ‘The Indian Penal Code was 
drafted by the first Indian Law Commission of 
which Mr. (afterwards Lord) Macaulay was_ the 
Presidént and Macleod, Anderson and Millet were 
the Commissioners. They drew not only upon 
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English and indian Laws and regulations but also 
Livingstone’s Louisiana Code and the Code 
Napoleon.” ‘ 

Now, what was the English law relating to 
sedition at the time the Penal Code was drafted ? 
Russel on Crime, Vol. 1, page 87, 9th Edition, has 
the following: 


“Sedition consists in acts, words, or writings intended 
or calculated, under the circumstances of the time, to disturb 
the tranquillity of the* State, by crevting ill-will, discontent, 
disaffection, haired, or contempt towards the person of the 
King, or towards the Constitution or Parliament, or the 
Government, or the established institutions of the country, or 
by exciting ill-will between different classes of the King’s 
subjects, or encouraging any class of them to endeavour to 
disobey, defy, or subvert the laws or resist their execution, 
or to create tumults or riots, or to do any act of violence, 
or outrage or endangering the public peace. 

When the offence is committed by means of writing, of 
print, or pictures, it is termed seditious libel. 

The offence is a misdemeanour indictable at common 
law.” 


Thus, according to the common law of England 
.sedition consists not only in words and writings 
but in acts as well. This must have been present 
in the minds of the Law Commissioners when 
they drafted section 1244 of the Penal Code and 
in order to bring*the law of sedition in India and 
Burma into line with the Common Law of England, 
they evidently used the compendious words “or 
otherwise’ in section 124A. Therefore I am _ of 
opinion that the words “or otherwise” should be 
_Ziven their natural meaning. Wallis J. of the 
Madras High Court took the same view in 
Mylapore Krishnasami alias Krishnasami Sarma v. 
Emperor (1). 





{i) 32 Mad, 384. 
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For all these reasons I would answer the 
question propounded as follows: 
Whoever not only by words, either spoken or 


-wrilten, or by signs, or by visible representation, 


but also by any other means, brings or attempts 
to bring into hatred or contempt, etc. towards 
His Majesty or the Government established by law 
in Burma or British India commits the offence of 
sedition. 


EK Mauna, j.—I agree. 
Kyaw Myint, |.—lI agree. 


After the decision of the Full Bench, the 
Criminal Appeal No. 1874 of 1946, U Saw Hla Pru 
and ouev. The King came up for hearing before 
Mr. Justice E Maung. 


Chan Htoow for the appellant. 


Tin Maung (Government Advocate) for 
respondents. 


E Maune, J.--The principal -point for determina- 
tion in this appeal is, whether the appellants have been 
rightly convicted under section 124A of the Penal 
Code. The facts, which have beén found established 
against them by the trial Court and which findings, 
though not the implications arising there from, have 
not been seriously challenged bef6re me, are the 
following : 

The appellants are the Vice-President and the 
Secretary of an organization known as the “ AFPFL 
Myohaung.” That organization used to entertain 
applications from persons interested in disputes 
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relating to + sue! of agricultural lan: ::tuate within 










the area over which the organizetic: claim 

exercise juri-dictien, On receipt of suct sont cations, 
which somelimes were made not by zrvsons directly 
interested iv the disputes, but by persons who had 


ants used to 
{according 


cognizance 3f the disputes, the appe 
issue in writing a request or a sumn 
to the appellants, the former, and according to the 
prosecution, the iatter) to parties iw dispute to 
appear before a*Board composed of ithe appellants 
and certain other members of the organization. This 
written request or summons was served in the same 
manner as . summons issued by a Court of Law 
would be. [tis in evidence that very few persons 
who were served with requests or summonses ignored 
thern. It is claimed by the prosecution that he 
would be very daring who ignored the request. On 
this point, however, there is no evidence to enable 
me to find one way or the other. When the parties 
come before the Board, they would generally be 
asked to compose their differences with such assist- 
ance as the Board could offer, but where the parties 
could not so compose their differences and the 
incidents referred to in evidence at the trial are 
mainly of this lal{er category, the appellants stepped 
in and proposed termg for acceptance by the parties. 
These terms. proposed by the appellants are not the 
result of negotiation between the parties, but are 
such as appear to the appellants feasonable or just 
and “it generally happens that these terms proposed 
by the appelfants were ultimately accepted by the 
disputants.” 

It is here that a serious issue arose between the 
prosecution and the defence. The prosecution claims 
that, what the appellanis did, was to dictate terms 
to the disputants and that the disputants were, by 
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pressure of overt threais, « ; operation of the fear 






of the consequences 0! ¢=; tion, forced to accept 
the terms propounded to fem by the appellanis. 
The defence, on the othe: ‘and, claims that it was 


the reasonableness of 
appellants that ensured 

Many witnesses were ex 
learned Special fudge oni opportunities which 
are denied to me of watchine the witnesses as they 
gave their testimony The learned Special Judge 
decided against the defence . and on the record, I 
cannot say that the learned Special Judge had no 
materials on which he conld reasonably have come 
to the conclusion he did. 

The evidence relating to the dispute between 
Nga Mai Gri (P.W. 1) and his tenant is clearly in 
favour of the view taken by the learned Special 
Judge. Ex. D addressed to the person from 
whom Nga Mai Gri had hired cattle shows that the 
appellants, when they found that they could not 
force Nga Mai Gri to accept the terms proposed by 
them, took steps to get this third person to break a 
lawful contract made with Nga Mai Gri. The 
appellants’ dealings with Tun Aung (P.W._ 3), 
Fozel Korim (P.W. 4}, and Abdul Beri Hajee (P.W. 5), 
make it clear that the appellants did not rely so 
much on the good sense of their ‘ advice” but 
operate for their success more on ‘the fear of these 





ance. 
i at the trial and the 












‘persons. It is clear from the evidence of these 


witnesses that, though they find it difficult to define 
with precision, what it was that they feared as a 
consequence of disobedience to the appellants, they 
found it dangerous to disobey. It seems clear that 
the ultimaté sanction for the enforcement cf the 
appellants’ “advice” was, as with the State force. 
The evidence of Dudu Ali {(P.W. 7) shows 
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administration in competition with 
The materials on the 
appellants in what % ul 
motive of s¢l eaconably clear 
that the appcilants cenrcang to their 
lights and in the interests of what the, thought was 
the good of the community, but, Sowever good 
their motive had been, the appellants had exceeded 
their legitimate rights. 

The prosecution claims that the acts of the 
appellants bring into contempt the Government 
established by law in Burma, and that public 
disturbance and disorder must be the inevitable 
result of the acts of the appellants, if leit unchecked 
by the State. The prosecution claims, therefore, that 
the appellants have committed an offence under 
section 124A of the Penal Code. U Chan Htoon 
for the appellants, however, claims that his clients, 
conduct did not result in engendering any feeling 
of contempt towards the Government, and that the 
conduct of his clients have resulted in the landlords 
benefiting by the rents due to them being paid; the 
tenants benefiting by leases being renewed to them, 
and the State benefiting by the landlords being put 
ir. a position to pay land revenue. 

U Chan Htoon’s argument, however, overlooks 
the facts established on the evidence. The landlords 
obtained only very small fractions of the rent 
lawfully due to them, and in return for this small 
fraction of rent, they were denied the right the law 
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Gives ta t.sam, io eleet they wrila 
in favour of tenants whom they re ae oe 
Tenants who had taken leases were oustsd in favour 
of other persons considered by the’appellants to have 
a ‘stronger claim. In any event, beneficial results 
flowing from the appellants’ conduct is irrelevant 
when we have to consider whether this conduct 
engendered contempt of the Government by lar 
established in Burma. 

f have given the matter some considerable 
thought and I find it difficult to hoid that, where 
the appellants have acted as they did, exercising 
certain of the functions of the lawful Govern ament 
and exercising it in a manner inconsistent with 
anything except the assumption of the powers of 
that Government, their conduct must bring into 
contempt the Government established by law in 
Burma. 

That, however, is not all. Can it be said that 
this ill opinion or contempt of the Government is 
the natural consequence of the conduct of the 
appellants? The importance of the answer to this 
question will become apparent when later I come 
to discuss the law on the subject of sedition as a 
criminal cffence. It may be, as the learned counsel 
for the appellants, suggested that certain other 
contributory factors may play a part in fostering 
contempt of the Government, but I find it impossible to 
accept the view that the conduct of the appellants 
is not the “causa causans,” but merely the “ causa 
sine qua non” in the engendering, of ill will or 
contempt towards the Government. The feeling of 
contempt is directly traceable to the appellants’ 
conduct, and is not due to the operation of 
independent causes having no connection with that 
conduct, 
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In the ca. 4 Niharetedy Lau: pleaser Ve 
King-Entperor (4) <zwyer, C.)., said 





“The first and mos: fundamental duty of vrery Government 
is the preservation of order, since orde: co: the condition 
precedent to all civilization and the advance of Human 
happiness. This dat. lias no doubt been sou-siines performed 
in such a way a8 to make the remedy werse tian the disease ; 
but it does not cease to ben matier of +. tisation because 
some on whom i: uty rests have perfornec ut di. Tt is to 
this aspect of the functions of Government thai in our opinion 
the offence of sedition stands related. It is answer of the 
State to those who, lor the purpose of attacking or subverting 
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ip 


it, seele (to borrow ivom the eassage cited abeve) to disturb 
itg tranquillity, to create public disturbance: and to promote 
disorder, or who incite others to do so. Words, deeds or 
writings constitute secilion, if they have this intention or 
this tendency; and it is easy to see why they may also 
constitute sedition, if they seek, as the phrase is, to bring 
Government into contempt. This is not made an offence in 
order to minister to the wounded vanity of Governments, but 
because where Government and the law cease to be obeyed 
because no respect is felt any longer for them, only anarchy 
can follow. Public disorder, or the reasonable anticipation or 
likelihood of public disorder, is thus the gist of the offence. 
The acts or words complained of must either incite to disorder 
or must be such as to satisfy reasonable men that that is their 
intention or tendency.” 


This decision has been followed in India by the 
Allahabad High Court in Emperor v. Fakhr- 
Ul-Islam (2). These decisions are not binding on 
me though coming from such eminent Judges as the 
Chief Justice of India and other legal luminaries of 
India, they are entitled to the greatest respect ; and, 
though I dind it very difficult to appreciate these 
decisions, if I have riot been able to fortify myself 
with the decisions of other Judges of equal eminence, 





(1) § FLJ. 47. (2) 1943 ILL.R. AH, 429. 
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T would have to acccph ile peddle. enunctaied in 
this case. 

However, 1 have the support of Rankin CJ. of 
the Calcutta High Court in Enipegor v. Salva 
Ranjax Bakshi (1) and their Lordships of the 
Privy Council in Wallace-fohusom and The King (2). 
With their Lordships of the Privy Council and 
their Lordships of the Calcutta High Court I 
respectfully agree in thinking that for an offence of 
sedition to be completed, incitement of violence or 
the promotion of disorder is not a necessary element. 
Adapting the words of the Lord Chancellor, violence 
may well be the result of the appellants’ conduct 
but it is not an essential element of the offence of 
sedition, ‘ 

The intention. of an accused person is to be 
judged by the natural and direct consequences of 
his act. I have already held that the natural and 
direct consequence of the appellants’ conduct is to 
taise a feeling of contempt for the Government. 
That being so, the contention of the appellants’ 
counsel that there is no proof of the seditious 
intention’ cannot be accepted. The Privy Council 
in the case quoted above has said : 


a 
“XX. If the words are seditious by reason of their expression 
of a seditious intention as defined in the section the seditious 
intention appears without any éxtrinsic evidence.” 


This was said in reply to the submission that there 
must be some extrinsic evidence of intention outside 
the words themselves before seditious intent can 
exist and the Privy Council rejected that contention. 
The only other point arising in the case has been 
dealt with by a Full: Bench to which I had madea 
reference. The Full Bench has held that an offence 
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have said the 

eA stiys according 
to their rights, T do not thi ton. anything 
inore than ior in this 
case. The term already undergone by vach of the 
appellants will mee! the ends of justice. 

For reasons already given by me in my order of 
reference to the Full Bench, the convictions under 
Rule 38 sub-rule (1) (a) (5) of the Defence of Burma 
Rules and the sentences in respect thereof must be 
and are hereby set aside. I confirm the conviction 
under section 124A of the Penal Code, but reduce 
the sentence in respect of each appellant to the 
term already undergone. Consequently, the bail 
bonds of the appellarés will be cancelled. 


inust be confirmed 
released on bail, 
months following 
prosecution of 
appcllanis appear to hav 
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APPELLATE CIVIL. 


Before Mr. Justice Ba U and Mr. Justice Shas pe. 


M. P. SAYED MOHAMED 
v. 


K, S. EBRAHIM DAS anp onr.* 


Court Fees Act, Sections 7 IV {co} and 7 V—Suit for declaration and defi- 
very of possession— Whether delivery of Prssesston can be a conse- 
quential relicf—Right of appeal must be given by Statute—Scctions 23 
and 24 of Rangoon City Civil Court Act, Seclion 104 and Order 43— 
Rule 1, of the Code of Civil Procedure-—Whether an appeal lies against 
an order tinder Order Vit, Rule 10, returning the plaint, 

Held : In deciding the court fees payable for a plaint the court should 
look to the matter as a whole case and find out what fm substance the 
suit ie for. It is the real nature of the relief that matters, whatever 
garb it is clothed in. ; Suit in substance for possession cannot be converted 
into a suit for declaration with consequential relief by adding a prayer 
for declaration, ; 


Srimati Bibi Phul Kumari v. Ghanshyam Misra, 35 LA, 22 at p. 25; 
Radha Kanta Saha v. Debendra Narayan Saka and one, 49 Cal, 880 at 
p. 883 ; In re Kalipada Mukherji, 58 Cal. 281 at p. 283; Kalu Ram y., 
Babu Lal and another, 54 All, 812 at p. 822; Ramkhelawon Sahu v. Bir 
Surendra Sahi, 16 Pat. 766 at p. 785, followed, 

Per Ba U, J.—Rights of appeal are substantive rights and are to be 
given or taken away by express words of Statute. 

Attorney-General v. Sillem, 10 H.L.C. 705 at p. 710; Wksiaies Baltlal 
Paradkar Y: The Sceretary of State for India in Council, 20 Bom. 803 at 
p. 806 ; The Colonial Sugar Refining Co., cence v. Irving, (1905) A.C, 369 
at p, 372, followed. 

Per BA U, J—No appeal lies fromean order of the Rangoon City Civil 
Court under Order VII, Rule 10, of the Code of Civil Procedure returning 
a plaint. Section 24 of the Rangoon City Civil Court does not provide 
for an appeal againgt such an order. Section 23 of the Act is unhappily 


. worded and does not give such right of appeal. 


The appellant filed a suit in the Rangoon City Civil Court for dgcta- 
ration of his title to a shop and recovery of éts poSSession. It was 
admitted that the value of the shop was Rs. 16,000. Rangoon City Civil 
Court held that the subject matter of the suit was valued at Ra. 16,000 
therefore the said Court had no jurisdiction to try the suit and returned 
the plaint for ‘presentation to the proper court. The plaintiff-appellant 


appealed, 
I 


* Civil Misc. Appeal No. 5 of 1946 against the order of the 2nd Judge 
of the Rangoon City Civil Court in Civil Misc. No. 99 of 1946, 
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Dr, Ther torch ype Hant 
Joseph for the Respondecat No. f. 
P. K. Basu for the Kespondent No. 2, “ 


P. K. Basu raised a preliminary objection and 
submitted that no appeal lay against the order 
returning the plaint by Rangoon City Civil Court, 
Under section 24 of the Rangoon City Civil Court 
Act (Burma Act V4i of i920 as amended by Burma 
Acts XV and XVI of 1945) all decrees or orders 
mentioned in Order 43, Kule (1), are not appealable. 
An appeal would lie ordinarily from an order under 
Order 7, Rule 10, returning the piaint. But by virtue 
of section 24 of the Act such order would not be 
appealable. Code of Civil Procedure is a general act 
and the Rangoon City Civil Court Act a Special Act 


and therefore provision of the Special Act will prevail 


over the provision of the General Act, Right of 
appeal must be specifically provided by the Statute. 


Dr. Thein for the appellant. An appeal lie 
under Order 43, Rule 1, of the Code and that right is 
not taken away by the City Civil Court Act. By Act 
XV of 1945 section 23 (1) has been added’ and it 
provides that Procedure prescribed by the Code is to 
be followed. Section 23 (2) specifically excludes 
certain provisions ef the Code when the City Civil 
Court exercises power of Small Causes Court. 
It is therefore clear that Section 96 and Order 43, 
‘Rule 1, applies. « 

_Their Lordships intimated that they would reserve 
their judgment on this preliminary point and they 
would hear the appeal on merit. 


Dr. Thein for the appellant. My suit is a suit 


for declaration with consequential relief within the 
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meaning’ of section ¥ iv (c) of the Court Fees Act 


M. P. Saved and I am entiiled to put my own valuation. See 9 


MOHAMED 
v. 
kK. &, 
EBRAHIM 


DAS AND 
ONE. 


Ran, (F.B.) which was a case under section 7 iv (c) 
but same principle applies. 


P, Kk. Basu for the respondent No. 2. The case 
being one for delivery of possession falls under 
section 7 {v) of the Act. The Court should look at 
the viaint and see what is real and substantial nature 
of the suit. Cases cited. Section iv (c) would apply 
only when the consequential relief asked for does not 
fall within paragraphs i to iii or v to xi of the 
section 7 of the Act. If the consequential relief 
falls within any of these paragraphs of section Court 
Fees as provided in these paragraphs should be paid. 
Vide 27 Mad. 480 at p. 482 ; I.L.R. (1937) Mad. 672 ; 


.49 Cal. 880 and 16 Pat. 766 (F.B.) at p. 783 ff. 


SHARPE, J.—This is an appeal from a decision 
of the 2nd Judge of the Rangoon City Civil Court. 
A certain plaint was presented to that Court and the 
Judge of that Court returned it to the plaintiff 
under Order 7, Rule 10, sub-ruie (1), on the ground 
that the suit was for something which it was not 
within the jurisdiction of the .City Civil Court to 
entertain. It is from that seturning of the plaint to 
the plaintiff for presentation to the proper.Court that 
that this appeal has been brought. Thus, in theory, 
nothing whatever has yet been done in the suit 
except that the plaint has been presented to the 
Court below and has been returned by that Court. 
But, in practice, a good deal more has been done 
because, although we here, even at this stage, are 
only concerned with the question whether the plaint 
ought to be received in the City Civil Court or 
not, the record of that Court already runs to 118 
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pages. Rule 10, sub-rule (2), of Order 7 requires 
the Judge on returning the plaint to endorse 
thereon, amongst othet things, a brici statement of 
his reasons for returning tt. Here the Judge in 
the Court below did not do that but delivered an 
eight-page judgment. 

I think that the matter really can be disposed 
of quite shortly. The jurisdiction of the Rangoon 
City Civil Court is limited to the trial of all suits of 
a civil nature when.the amount or value of the subject- 
matter does not exceed Rs. 5,000. That is provided 
for by the new section 13 of the Rangoon City 
Civil Court Act. The sole question to be deter- 
mined at .this stage is whether the value of the 


subject-matter here exeeeded Rs. 5,000. In order | 


to see what the suit is for one must look at the 
plaint, and the plaint only, and to that part of 
the plaint which contains the prayer for relief. It 
is in the prayer that one sees what the suit is for. 
The allegations in the body of a plaint may or 
may not be substantiated and, even if substantiated, 
may not entitle the plaintiff to the relief sought 
by the prayer. But all that we can look at now 
is the prayer in the plaint in question, in order to 
see what it was that the suit was brought for. The 
suit was, according fo the prayer in the plaint, brought 
for a declaration’ that fhe plaintiff is the absolute 
owner Of ‘a certain shop. It is also brought for 
possession of that shop together with the stock-in- 
trade, the books of account and the stock register. 
The learned Advocate for the plaintiff contends 


that this is a suit for a declaratory decree with 


consequential relief. I do not think that that truly 
represents the position in this case. I see no reason 
why it was necessary for the plaintiff to claim a 
declaration. He will, from a practical point of 
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view, a5 agains. the defendants, be in ihe same 
position af he obtains a decree for possession of 


the shop withsuf any declaration that he is the 
absolute owne: of it, as if he also obtains such a 
declaration. What we have to consider is, “' What 
is the real and substantial nature of the relief 


sought, as a whole ?”. The real and substantial 


relief sought here is possession of this shop. The 
High Courts of Calcutta, Allahabad and Patna have 
all decided that it is the real nature of the relief 
that matters, whatever garb it is clothed _in ; that 
it has to be found out what in substance the 
suit is for. (See Kadha Kanta Saha v. Debendra 
Narayan Saha (1), In re Kalipada Mukherji (2), 
Kalu Ram v. Babu Lal and another (3), Ramkhe- 
lawan Sahu v. Bir Surendra Sali (4). The Privy 
Council have similarly held that the matter must 
be looked at as a whole [See Srimati Bibi Phul 


Kumari v. Ghanshyam Misra and another (5).| We 
‘feel no doubt that the present suit is substantially 


one for possession of this shop. It is therefore 
necessary to know the value of that shop in order 
to fix the jurisdiction. It is admitted by both’ 
parties that the value of this shop is Rs. 16,000. 
Therefore, apart altogether from the value of any 
other relief claimed in this suif, the learned Judge 
of the Court below was ‘right in returning the 
plaint as being beyond the jurisdiction of his 
Court. : 

The learned Advocate for the appellant also 
suggested but rather half-heartedly, that this was a 
case where it was not possible to get at the money 


(1) 49 Cal. 880 at p, 883." {3} 54 All. 812 at 822, 
(2) 58 Cal. 281 at p. 283. (4) 16 Pat. 766 at p. 785, 
(5) 35 LA, 22 at p. 25, 
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value of the subject-matter in dispute. We think it 
quite impossible to accept that suggestion. 

One other point was taken by the Jearned 
Advocate for the 2nd respondent, namely, that no 
appeal lies in this case. I myself do not, however; 
think it necessary to decide that point, as we have 


gone into the appeal on its merits and find that from 


that point of view the appeal must be dismissed. 
‘In my judgment this appeal must be dismissed 
with costs, advocate’s fee five gold mohurs. 


Ba U, J.—I agree that this appeal should be 
dismissed. It is quite obvious from the" plaint that 
what the plaintiff, now the appellant in this Court, 
wants is the possession of a shop, and the value of 
the shop, as admitted by his own Counsel, is 
Rs. 16,000. This is beyond the jurisdiction of the 
Rangoon City Civil Court. The 2nd Judge of the 
said Court was, therefore, quite justified in returning 
the plaint for presentation to the proper Court. 

The appeal, in my opinion, also fails on another 
ground, An order returning a plaint for presentation 
to the proper Court is an appealable order under 
Order 43, rule 1, Civil Procedure Code, but this 
order is left out of section 24 of the Rangeon City 
Civil Court Act. Cut of several orders mentioned 
in Order 43, rule 41, Civit Procedure Code, as being 
appealables section, 24 of the Rangoon City Civil 
Court Act mentions only three, namely, an order 
passed under either rule 9 or 13 of Order 9 and an 
order passed under rule 4 of Order 10 as being 
appealable under the said Act. 

The learned Counsel for the appellant, however, 
submits that what applies to the present case is 
section 23 and not section 24 of the Rangoon City 
Civil Court. Act, and under section 23 an order 
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under rule 19 of Order 7, if passect by 
City Civil Court in exercise ol 
jurisdiction, becomes appealable. 

The construction put upon section 23 of the 
Rangoon City Civil Court Act by the learned 
Counsel for ithe appellant is that in the trial of suits 
by the Rangoon City Civil Court in exercise of its 
ordinary civil jurisdiction and all other proceedings 
arising therefrom, all the provisions of the Code of 
Civil Procedure shall apply, and, consequently, an 
order returning a plaini for presentation to the 
proper Court, if passed by the Rangoon City Civil 
Court in exercise of its ordinary civil jurisdiction, 
becomes appealable under Order 43, rule 1, Civil 
Procedure Code. 

I must say, with due respect to the draftsman, 
that section 23 has been very unhappily worded. 
Reading sub-section 2 of section 23 by itself, it looks 
as if an order coming within the purview of 
section 104 and Order 43, rule 1, Civil Procedure 
Code, if passed by the Rangoon City Civil Court in 
exercise of its ordinary civil jurisdiction, is appealable. 
But, on the other hand, if sub-section 2 is read with. 
sub-section 1 of section 23, it looks as if only such 
provisions of the Code of Civil Procedure as are not 
repealed or amended by or inconsistent with the 
provisions of the Rangoon City Cprvil Court Act are 
applicable to suit and proceedings tried by the 
Rangoon City Civil Court in exercise of it’s ordinary 
civil jurisdiction. 

This section is immediately followed by section 24 
which, as pointed out above, does not allow an 
appeal from an order passed by the Rangoon City 
Civil Court returning a plaint for presentation to the 
proper Court. As this, section is a later section, 
effect must be given to what it says. 


the Rangoon 
ls ordinary civil 


1947] KAR OOM LAW REP aS. 


The whole ‘hing seems « me to be very 
unsatisfactory. it looks absurd tiit an order under 
Order 10, rule 7, Civil Procedure , if passed 
by the Court of a Subordinvte fuds appealable, 
but, if passed by the Rangoon City Civil Court, is 
not appealabie. 

Even with ‘regard to appeals irom decrees passed 
by the Rangoon City Civil Court in exercise of its 
ordinary civil jurisdiction, it looks as if no appeal 
would lie under section 24 of the Rangoon City 
Civil Court Aci if the value of the subject-matter is 
less than Rs. 1,000. Again, in the matter of revision 
the Court of Revision seems to have greater power 
under section 25 of the aforesaid Act in dealing 
with cases decided by the Rangoon City Civil Court 
in exercise of its ordinary civil jurisdiction than it 
would have under section 115, Civil Procedure Code, 
when dealing with cases coming from other Courts. 

It appears to my mind that in the interests of 
the general public the Rangoon City Civil Court Act 
should be recast so that there may be no ambiguity 
about the rights of litigants. 

For the purpose in hand, the law is fortunately 
quite clear. Rights of appeal are substantive rights. 
They are given by express words of Statute and, 
similarly, they can only be taken away by express 
words of Statute. See the following cases : 

The Attorney-General v. Sillem (1); Narayan 
Ballal Paradkar v. The Secretary of State for India 
in Council (2); The Colonial Sugar Refining Co., Lid. 
v, Irving (3). ° 

In the present case, as I have said above, the 
Rangoon City Civil Court Act does not by express 


fe 
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(1) 10 HLL. Cases, 705 at p, 710. (2) 20 Bom. 803 at p. 806. 
; {3} 1905 A.C. 369 at p. 372, 
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MOHAMED ; 


Court. + : 
es For all these reasons I would dismiss the appeal 
Das ayp_ with costs, advocate’s fee five gold mohurs. 

ONE. 


BA U, J. 
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ORIGINAL CIVIL 
divjore Atv. Futsitee Thein Miarnsins 


TAN SWEEL &YU «7 CHAN CHAIN LYAN.* 


Chinese Butidhist —Gisei lie nsiief wh ntitivireOu ner Shis og tots’ property 
disputed—Secttons 17 ana BY et Gierdeenship and Wards 1th 
Principles governing the apporntryicil of Braridnin of sinners 
Held: A Chinese Buddhist dumiciled m1 Burma ar pra face governed 

py the Buddhist Law ot Burma and the burden of proving any special 

custom is on the person asserting variance. 

Tan Shwe Zin and others v. Khoo Sov Seng and others (1939) R.LR, 
548 (P.C.}, followed. a 

Under Burmese Buddhist Law on re-marriage of a survicing parent, the 
children of the former marriage acquire a vested interest i the jomt 
property of the marriage to the extent of the deceased parent's share 

Maung Shetn Bu v. Maung Kywe and others, (1934) LL.R. 12 Ran 35, 
followed. i 

The order appointing a guardian should not except in exceptional case, 
specify the property entrusted to the guardian. 

Trevelyan on Minors, 6th Ed., p. 97, followed. 

A Chinese Buddhist mother, after the death of husband, made a gift of 
some properties to her minor children and then re-married, and an applica- 
tion was made by a major sister for the guardianship of the property of 
the minors, and the mother contended that gift was not absolute one and 
the minors had no property over which a guardian could be appointed and 
that it was not necessary to appoint a guardian. 

Heid: That it is necessary to have a puartdian of the minora who 
would assert their rights under the deed of gift and the Buddhist Law 
and get from mother properties prima facie veated in them, 

Farther where there is a dispute as to property claimed on behalf of 
minors, the Court ought to appoint*a guardian of the property of the minor 
and leave it to him to institute suit for the recovery of the property. 

G.S.Putti v. T, §. Kale,” (1916) LL.R. 40 Bom. 513, followed, 

Under section 17 of the Guardian and Wards Act the primary point for 
consideration in appointing a guardian of the person of minors, is the true 
weiare of the minor. In considering the welfare of the minor the Court shall 
have regard to the age, sex and religion of the minor, the character and 
capacity of the proposed guardian and his nearness of kin to the minor, 





* Civil Misc. No. 50 of 1946 of the Original Side of the High Court. 


N.B.--In Civil Misc, Appeal No. ; of 1947 Chan Chain Lyan preferred 
an appeal against the decision and the appeal was summarily dismissed by 
the Chief Justiceand Mr, Justice Blagden, 
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the wishes of (he deceased parent and any existing or previous relations of 
the proposed suardian with the minor. Fhe Court may consider the 
preference of the miner, if he or she be old snongh to form an ‘intelligency 
preference. But the must paramount consideration for the Judge is to 
consider what order would be best for securing the welfare and happiness 
of the minors. With whom will the minor bc happy ? Who is most likely 
t contribute to their well-being and look after his health and comfort ? 
The question of welfare of the minor is of such paramount consideration 
that the rights of guardianship under the law to which the minor is subject 
or on the ground of propinguity must be assigned subordinate position. 

¥, Bibee v. B.S. Dhtsethuria, 18 CAW.N, 1200; Re Gulbai v, Lilbai, 
(1907) LL.R. 40 Bum 50; Zofaram v. Ram Charan, (1910) 7 All. LJ. 1149; 
Mathu Virapa vy. Linganmuate, 2 Mad. WN. 36; Ahkima v. Azceny 
11868) 9 WLR. 334. Sutue v. Khatak Singh, (1889) LL.R. 13° AN. 78, 
followed, 


Taking into consideration thatintroduction of a step-parent in Buddhist 
family is a disintegrating element and his influence may be detrimental to 
the interest of the children [vide Afa Shwe Yu and others v. Ma Kin Nyun 
and others, (1929) 1L.R, 7 Ran, 240 at 243] and that under the Mohamedan 
Law a mother marrying a stranger forfeits her right to the guardianship of 
her minor children [vide Fuseehun v. Kaje (1884) L.L.R. 10 Cal. 15)jand 
that under the Hindu Widow's Re-inarriage Act, a Hindu widow's preferential 
right to the guardianship of the children ts displaced on her ve-marriage, and 
that under the circumstances of the present case it was to the welfare of the 
minors that their eldest sister with whom the minors were living happily 
should continue to be in-charge of the minors, the Court appointed the eldest 
sister, in preference to mother who has remarried, both the guardian of 
person and property of the minors. 


P. K. Basu for the petitioner. 


Tun Maung for the respondent. 

THEIN Maunc, J.—The Petitioner Tan Swee Kyu 
has applied for a certificate of Guardianship in respect 
of the persons and properties of her younger sister 
Tan Swee Eng and her younger brother Tan Kyin 
Tyoung who are minors being only 14 and 13 years 
of age respectively. 

To be able to appreciate the full sienificancé of the 
circumstances under which the application has been 
made one must go inio the history of, their mother 
Chan Chain Lyan’s family since the death of their 
father Tan Khoon Lay, i.¢. since March 1937. 
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Chan Chai Lyan dies x cou clibires by fan AKlioon 


Lay, namely,— 


(1) Tan Kyin Leong, the eldest son (witness No. 6 
for the respondent) ; 
(2) Tan Swee Kyu, the eldest daughter (the 
petitioner) ; 
(3) Tan Swee Kwan, who has been too ill to give 
evidence for either party ; 
(4) Tan Kyin Kee (witness No. 8 for the petitioner), 
eee ae 
{5) Tan Swee Bee (witness No. 7 for the respon- 
dent), and : 
6) and (7) the two minors. 
in 1938, i.e. about a year after Tan Khoon Lay’s 
death, Chan Chain Lyan gave her eldest son Tan Kyin 
Leong Rs. 10,000. It is not necessary to come to a 
finding as to why this sum of Rs. 10,000 was given to 
him. So I will just set out the following extract from 
her evidence : 


“* 0.—On what condition you gave him that Rs. 10,000? 
A.—As expenses for his wedding and when I gave him the 
money I told him that it was ‘ a-pyat. : 
Q.—What do you mean by ‘a-fyat’? 
A,—I meant that he should not ask me for meney often 
thereafter. As regards inheritance it is not yet finished, and he is 
not debarred from asking for inheritance.” 


and note that Ex. F, which is a deed of gift executed 
by her in favour of the remaining six .children on the 
19th July, 1941, contains the following recital : 


* And whereas the’said Tan Kyin Leong had received his 
share of inheritance as the eldest son in the said Tan Khoon Lay’s 
estate by an Indenture dated the 29th November 1938.” 


In 1941, she executed Ex. F as stated above. 
This is an ordinary deed of gift by which she gave 
(1) paddy lands valued at Rs, 6,500 to all of the said six 
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children jomtly, (2) the southern foalt and the northery 
half of one thrce-storeyed puicce building known as 
No. 155, Godwin Road, Rangoon, and the leasehold 
Jand on which it stands valued at Rs. 10,000 to the 
minor daughter and the minor son respectively and 
(3) a piece of land in Insein Township valued at 
Rs. 100 and articles of furniture in No. 155, Godwin 
Road, Rangoon, valued at Ks. 300 to her minor son. 

In or about July, 1945, she married Teo Kyin Swee, 
a divorcee who is nine years younger than her self, 
He is described by the petitioner and some of her 
witnessess a8 a watsaya or necromancer and he has 
admittedly brought innumerable images of wats (spirits) 
to her (Chan Chain Lyan’s) house and been treating 
patients with charmed water and with the assistance of 
nats. At the time of her marriage to Teo Kyin Swee, 
the minors were the only children of her’s who were 
living in the same house with her; and Teo Kyin Swee 
brought with him an adopted daughter of about four 
years of age. 

About 7 p.m. on the Ist October 1945, i.¢. about 
two months after Chan Chain Lyan had married 
Teo Kyin Swee, the minor children disappeared from 
the house. Chan Chain Lyan herself has alleged that a 
short while after the minors’ departure from her house 
she received the jewelleries, that were worn by her 
minor daughter, from Ma Aye who at the same time 
informed her that the minors had been called away by 
the eldest sister, the petitioner. Ma Aye, who has given 
evidence as witness No, 4 for the respondent, is the 
wife of Tan Khoon Lay’s brother Tan Eng Lyan 
(witness No. 9 for the petitioner), Ma Aye and her 
husband, Tan Eng Lyan, were living on the ground 
floor of house No. 155, Godwin Road, Rangoon, whereas 
Chan Chain Lyan, her second husband Teo Kyin Swee 
and the minors were occupying the top floor thereof, 
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So d appears that the oie. Tett the pewelleries with 
thetr aunt Ma Aye betoig ihey lett their mother's house. 
However, Ma Aye has denied that she had seen the 
petitioner or anybody eise calling the minors away and 
that she ever informed Chan Chain Lyan that they had 
been called away by the petitioner. In this connection 
T have also asked the minors themselves and both of 
them have said that they ran away from their mother’s 
“house on their own accord, that it is mot true that the 
petitioner or anybo@ly else called them away from that 
house and that no one even accompanied them from 
that house to the petitioner’s house. They have also 
added that they went away from their mother’s house 
as they cotild not live with her there any longer. 

In answer to the question ‘Why did you go there 
at all?” the minor daughter has stated “ Because my 
mother remarried ; she would care for her husband 
only ; she would not give us treatment when ill; she 
would not apply medicine to our sores ; she would not 
look after our teeth when we got teeth trouble and she 
would leave us alone without caring for us.’’ The 
minor son has also stated ‘ We were ill-treated in the 
house since the arrival of the step-father and our 
mother was not very fond of us, So we ran away.” 
Ta Eng Lyan has ,also stated in his affidavit ‘“ The 
winors used to visit us frequently when they were living 
there and minors reported that their mother was living 
with another mai, They also complained of ill- 
treatment by mother at the instante of her 2nd 

. husband.” Ma Aye has also deposed that the minor 
girl was weeping at-the time of making over the 
jewelleries to her and that she could not do anything 
in the matter as the minors “ went away on their 
own accord not wishing to stay with their mother 
any longer.” Under these circumstances it must be 
held that the minors ran away from their mother’s 
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The mother went to the petitioner's house, shortly 
after the minors’ had left her house for the petitioner’s 
to bring them back to her house; but the minors 
refused to come back with her. The step-father, 
however, said that he did not take any action in the 
matter as he was not feeling well. The following 
questions and answers from his deposition throw a 
good deal of light on his attitude : - 





“O.—How soon after the children left their mother’s house 
did you come 10 know of it? 

A.—About one or two hours after they left. 

O.—Then what did you do when you found out that the 


children had leftthe house ? 
A.—As I was not feeling well I was sleeping in the house. 


Q—Did you take any action in connection with their leaving 
the house—-did you try to bring them back or anything like that? 

A.—~I did not do anything. 

Q.—Did you know that they had gone to their sister’s house ? 


A.—I learnt from the mother of the children that they had 


gone to their sister's house. 
Q.—-Did you go and see them at that house at any time? 


A.—No.” 


On the 4th October, 1945, there appeared in The 
Sun, a vernacular newspaper, an announcement by the 
mother of her having lost, title deeds relating to 
about 300 acres of paddy land in Toungoo District 
and the house No. 155, Godwin Road, Rangoon, ie. 
to the properties which form the principal items in 
her deed of gift (Ex. F). A copy of this announcement 
has been marked as Ex. A, 

On the 10th October, 1945, another announcement 
by the mother appeared in. The New Light of 
Burma another vernacular newspaper, A copy of 
this announcement has been marked Ex. B. This 
announcement is to the effect that the petitioner 
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“stole” her minor children at about 7 pm on 
the ist October, 1945, that she has according!y made 
a report to the Comenissioner of Police, Kanguon, 
on the 6th October, 1945 and that she thereby 
declared that the petitioner had ceased to be her 
claughter. 


Another announcement by the mother (Ex. C) 
appeared in The New Light of Burma on the 
“19th October, 1945, to notify for the information of 
friends, relatives and the public “that the mother 
and Teo Kyin Swee had been living as husband and 
wife according to the law of nature by mutual 
consent for two or three months approximately.” 
Another announcement by the mother (Ex, D) appeared 
in The Daily Herald, a vernacular newspaper on the 
23rd May 1946. This announcement is so important 
for the purpose of the present application that I 
must set it out iw extlemse. It reads: 


“Notice is hereby given to the public for information that 
while the country was in a disturbed state, my elder daughter 
Tan Swi Kyu and son-in-law Khoo Ee Maw asked me to deliver 
to them the Ein Bin Swan share certificates and the title deeds 
relating to the gucca building and the paddy land belonging to me, 
valued at over Rs. 20,000 saying that they must go and inform 
about them to the office. So I had delivered the same to them, 
When I asked themefor return of the same, J was told that 
the same were ost. Now (the said title deeds andl 
share-certificates) “are in “their possession. They not only 
failed to return the same up till now but also the daughter 
Tan Swi Kyu took away stealthily the |iwo children, who 
were, under my guardianship and so I have made a report 
to the Office of the Commissioner of Police. I do not 
know what my * daughter and son-in-law, who had given me 
trouble in various ways, would do with the share-certificates 
and title deeds relating to gucca building and paddy land. 

Kyan Cuein Hryan (a) 
Taw NYAn, 


No. 155, Godwin Road, Rangoon. 
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Yi wa. under these circumstances and after the 
said anneunccments had appeared in the newspapers 
that the petitioner filed her application for a certificate 
of guardianship of the persons aud properties of her 
minor sister and brother. She filed her application 
on the 27th June 1946, z.e. about nine months after 
the minors had been living with her setting out in 
Schedule A thereto, which is a Schedule of properties 
belonging to the minors, the properties which the 
mother had given to them by Ex. F. 

Notice of the application was issued not only 
to the mother and all her adult children except the 
petitioner but also to (1) Tan Eng Lyan, paternal 
uncle of the minors, (2) Saw San Kyo, paternat aunt 
of the minors and (3) Chan Cheng Kim, maternal 
aunt of the minors. No one except the mother 
filed any objection to the application. On the other 
hand Tan Swee Kwan (a daughter of Chan Chain Lyan), 
Tan Kyin Kee (a son of Chan Chain Lyan) and 
the said uncles and aunts of the minors have actually 
sworn affidavits in reply to the mother’s objections 
and in support of the petitioner's application. 

The mother has merely filed an objection. She 
has not applied for a certificate of guardianship or 
for recovery of the custody of the minors’ persons 
under section 25 of the Guardians and Wards Act. 
Put briefly her objection te the application, so far 
as guardianship of the persons is concerned is, that 
“the statement that the applicant can look after the 
minors very much better than their mother is unnatural 
and absurd ;” and her objection to the application, 
so far as guardianship of the properties of the minors 
is concerned, is that they have no property whatsoever. 
With reference to Schedule A and the deed of gift, 
Ex. F, she has stated in paragraph 5 of her written 
objection : 
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“The properties mentioned in Schedule A‘ do 
not belong to the minors. The applicant's husband 
Khoo £h Moh, induced the respondent tu transfer 
all her properties by deed-to her six children, 
retaining for herself a life interest, ic. she was to 
enjoy the produce or beneficial interests of the 
properties so long as she is alive and the properties 
to go to the respective heirs after her death. In 
other words the transfer was to be operative only 
after her death.” These statements of hers are denied 
by, the petitioner and by her sister Tan Swee Kwan 
and by her brother Tan Kyin Kee in their affidavits. 
They claim that she did not reserve any interest in 
the properties which formed the subject-matter of 
the gift and that she retained for herself other 
properties namely “cash and jewels of the value 
of about Rs. 80,000. She has denied that she had 
so much cash and jewellery and stated ‘I now 
have only these (witness shows, the jewels worn by 
her) and by these I mean the diamond uagais, diamond 
bangles, diamond buttens, pendant, the comb and 
a broach. It is not true that I ever had Rs. 80,000.’ 
At the same time it appears from the evidence of her 
eldest.son Tan Kyin Leong that she had given him, 
after the execution of the said deed of gift, a 
diamond ring, one pair ef gold bangles and nagats 
set with imitation diamonds..’ However it is not 
necessary for me to decide on the present application 
whether the gift by Ex. F is subject fo any condition 
or whether the mother retained with her so much 
cash and jewelléry. .I have only to see whether the 
minors have any property and if they have some 
property whether it is, necessary to appoint a guardian 
of their property. In fact Mr. Justice Trevelyan 
has observed in The Law Relating to Minors, 
6th Edition, page 97 “Where it is necessary, the 
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order appointing a guardian may specify the 
property entrusted to his ,charge, but, except in 
exceptional cases, it 1s undesirable to do so.’ Now 
Chan Chain Lyan is a Sino-Burman Buddhist. 
According to the ruling of Their Lordships of the 
Privy Council in Tan Ma Shwe Zin and others 
v. Khoo Soo Chong and others (1) “ Prima facie 
inheritance the estate of a Chinaman who domiciled 
in Burma and was a Buddhist is governed by 
the Buddhist Law of Burma and the burden 
of proving any special custom or usage varying the 
Ordinary «Buddhist rules of inheritance is on the 
person asserting the variance.” And under the 
Buddhist Law of Burma ‘“ On the re-marriage of a 
surviving parent the children of the former marriage 
acquire a vested interest in the joint property of 
that marriage to the extent of the deceased parent's 
share.’ [See Maung Sein Ba v. Maung Kywe and 
others (2)]. So Prima facie the minors still have a 
vested interest in the joint property of their parents, 
even if the deed of gift (Ex. F) be subject to 
condition as alleged by the mother. 

} shall now proceed to discuss whether it is 
necessary to appoint a guardian of the minors’ 
property and who should be appointed as such for 
their welfare. It is fairly obvious from the circum- 
stances which I have set out “above (1) that it is 
necessary to have a guardian of* their properties who 
would assert* their rights—under the deed of gift 
Ex. F and under the Buddhist law of Burma—and 
get the properties which are prima ,acie vested in 
them from their mother and (2) that the appointment 
of the mother as guardian of their properties is out of 
the question. I#G.S. Pulti v. T. S. Kalasannavar (3) 


(1) RL.R. 1939, p. 548. (2) LL.R, 12 Ran. 53, 1934 
{3) LL.R. (1916) 40 Bom. 513. 
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where there was a dispute as io property it was 
held that “the Court ought to appoint a guardian of 
the property of the minor and leave it to him to 
institute suits for the recovery of the property.” 

I have asked the mother and her two children, 
who have supported her objection to the petitioner's 
application so far as a certificate of guardianship of 
the persons of the minors is concerned, «7z., Tan 
wyin Leong and Tan Swee Bee (her witnesses 
Nos. 6 and 7) who would be the best person to 
represent the minors as against the mother and they 
have not been able to suggest any one. Besides the 
only objection of the mother to this part of the 
application. is that the minors have no property 
at all, So I am of the opinion that it will be for 
the welfare of the minors to appoint the petitioner 
guardian of their properties. The petitioner has stated 
in paragraph 8 of her reply to the mother’s written 
objection, “ The applicant would agree to any suitable 
person, the Court thinks fit, to be appointed guardian 
of the property of the minors except her mother.” 
However, she has applied for guardianship of 
property, no other suitable person has been suggested 
and she has obviously made the above statement just 
to prove her good faith and to strengthen her-applica 
tion for the certificate of guardianship of the persons of 
the minors, It has been suggested by the learned 
Advocate for the mother that the petitioner might 
abuse her guardianship of the property pf the minors to 
establish her own claims under the deed of gift 
Ex. F and under the Buddhist law as against the 
mother at the expense of the minors. However, if she 
does so, she can be directed to pay their costs. 
According.to the ruling in E. Naicker and another v. 
Kuppammal and five others (1) ‘A Court has jurisdic- 
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tron to direct the neat friend or guardian of a minor 
who is a party to a proceeding to pay the costs of such 
a proceeding.” Besides, she will find it difficult to 
have her accounts passed under section 34 of the 
Guardians and Wards Act so far as their costs are 
concerned. 

As regards the amount of security to be furnished 
by the petitioner under section 34 of the Guardians and 
Wards Act read with Rule 9 of the Rules under the 
Act, security in the sum of Rs. 1,000 will be quite 
sufficient in view of the mother’s statements that the 
net annual income from all the paddy lands, in which 
the minors prima facie have only one-sixth share each, 
is Rs. 600 to Rs. 700 and the net rent for the house is 
about Rs. 100 per quarter. The mother may have given a 
low estimate of income from the properties apprehend- 
ing that she may have to account for it to the 
six children but security is required only to guard 
against malpractice and security in the sum of Rs. 1,000 
will afford sufficient protection against malpractice 
which require time to be carried out In as much as the 
guardian will have to render accounts every six months. 
Besides, if the guardian get a decree for recovery of 
money or other moveable property on behalf of the 
minors, he cannot receive it without’ the leave of the 
Court concerned under Order 32,’Rule 6 of the Civil 
Procedure Code and the Court may then insist upon 
her furnishing further security. 

To turn now,to the questions as to whether it is 
necessary to.appoint a guardian of the persons of the 


‘minors for their welfare and whether the petitioner is’a 


suitable person to be appointed as such. 

A Bench of the Calcutta High Court has observed 
in-F, Bibee v. B.S. Dhudhuria (1) “ The principle 
upon which the question should be decided is laid 





(1) £8 C.W.N. 1198 p. 1200. 
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down in section 27 of the Gtueciuin o: fF Wards Act 
Sub-section (1) of the section provides Uiaiia appoint 
ing the guardian of a minor the Court sial: be guided 
by what, consistently with the law to which the minor 


is subject, appears in the circumstanc.~ * be for the 
welfare of the minor. Sub-section (2) provides that in 
considering what will be for the welfare of the 


minor, the Court shall have regard to the age, sex and 
religion of the minor, the character and capacity of the 
proposed guardian and his nearness of kin to the minor, 
the wishes if any of a deceased parent and any existing 
or previous relations of the proposed guardian with the 
minor or his property. Sub-section (3) provides that 
if the minor is old enough to form an intelligent 
preference, the Court may consider that preference. 
The primary point for consideration consequently, is, 
what in the circumstances of this case is for the welfare 
of minor. As observed by Mr. Justice Davar in the 
case of Re Gulbai and Lilbai [1.L.R. 32 Bom. 50 (1907)] 
in making orders appointing guardians for the persons 
of minors, the most paramount consideration for the 
Judge ought 1o’be what order, under the circumstances 
of the case, would be best for securing the welfare and 
happiness of the minor. With whom will they be 
happy? Who is the most likely to contribute to their 
well-being and look after their health and comfort? 
Indeed the question of true welfare of the minor is ot 
such paramount consideration that the recognized 


rights of guardianship under the law towhich the minor’ 


is,subject must, if necessary, be assigned a relatively 
subordinate position : Zotaram v. Ram Charan [7 All. 
L.J. 1149 (1910)], Mathu Virapa v. Lingammate (2 Mad. 
W.N. 56), or ashas sometimes been said, propinquity 
must yield to fitness: Akima v. Azeem [9 W.R. 334 
(1868)], Sohna v. Khalak Singh [1.L.R. 13 All. 78 
(1889)]. The fundamental point to be considered is, 
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what 1s for the welfare of the particular minor, and that 
lead us at once to the question, what are the circum- 
stances of the present case ?”’ 

So I shall proceed to discuss the circumstances of 
the present case in the light of those observations. 

The boy and girl, who are 13 and 14 years of age, 
actually ran away from their mother’s house to the 
petitioner’s house at about 7 p.m. on the Ist October 
1945, i.e. about two months after their mother had 
taken Teo Kyin Swee as her second ‘nusband, and they 
have been living with the petitioner since then, i.e. over 
14 months. t have already set out the reasons given 
by them for running away from the mother’s house ; 
and I am satisfied that they ran away as they found tife 
there unbearable on account of the step-father. Their 
paternal uncle Tan Eng Lyan, who was living on the 
ground floor of the ‘same Reais has stated in his 
affidavit, ‘They also comnlsing 


ga Of ut-treatment by 
seo at the i incheear 


vance of sekoad husband.” His wife 
Ma aye (Ww. 4 io respondent) did not prevent them 
from running away when they made over their jewellery 
to her ; and she must have abstained from doing so as 
she felt that they were right. Their complaint that 
they had not been looked after by the mother properly 
is supported not only by the petitioner and her husband 
Khoo E Moh (P.W. 12) but also by their maternal aunt 
Chan Cheng Kim (P.W, 10) and her daughter Ma Kim 
Hmwe (P.W. 11), who deposed -to the condition 
of their health ‘and nutrition at the time of their 
arrival at the petitioner’s house. From their cross- 
examination by the learned Advocate for the mother, 
it appears that she does not deny the poor condition 
of their health and nutrition but attributes it to 
scarcity on account of war. She has also admitted that 
they had to look after the adopted daughter to her new 
husband, 
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against them is supported to 1 certain extent by her 
conduct subsequent to their runvxing away from her 
house. She went only once to the petitioner's house to 
call them back to her house (and that was within an 
hour after they ran away) although they have been 
there for over a year. Her husband did not accom- 
pany her on that occasion and has not made any 
attempt to see them at the petitioner’s house at all. 
Instead of trying to coax the minors to return to her 
house or to coax the petitioner to persuade the minors 
to return to her house, she announced ina vernacular 
newspaper three days after the children had run away 
from her house to the petitioner's that she had lost 
the title-deed to properties (which are the subject. 
matter of her gift by Ex. F to her six children including 
the petitioner and the minors) (see Ex. A). This 
announcement was followed by information to the 
Police and complaint to the Commissioner of Police, 
Rangoon, two days later that the petitioner had 
kidnapped the minors ; and these in their turn are 
followed by another announcement in vernacular 
newspaper to the effect that she had not only made 
a complaint of kidnapping the minors against the 
petitioner but had actually: discarded her (see Ex. B),. 
Not content with the above, she and her husband 
jointly announced in a vernacular newspaper on the 
19th October 1945, #.e. 18 days after the minors ran 
away, ‘‘ We have been living as husband and wife 
according to the law of nature by mutual consent 
for two or three months approximately. We are now 
living together properly at pucca building No. 155, 
belonging to Kyan Chein Hlyan (Chan Chain Lyan)” 
(see Ex. C). It is fairly obvious from the said 
announcement that the mother was more anxious 
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to establish the status of her new husband and her 
claim to the said properties than to get the minors 
back from the petitioner’s house. 

The matter does not rest there even. The mother 
made another announcement in a vernacular news- 
paper (Ex. D) charging the petitioner’s husband (i.e, 
her own son-in-law) with having obtained the title- 
deeds relating to certain properties (which form the 
subject-matter of her gift by Ex. F) from her by false 
pretences. It will be noticed that this announcement 
is dated the 23rd May 1946, i.e. nearly eight months 
after the minors had gone to live with the petitioner 
and that she had not made any more attempt to get 
them back after the night on which they ran away 
from her house. 

Her husband has deposed that he did not know 
anything about the announcements (Ex. A, B and D) 
and that she did not consult him before making them. 
But I am of the opinion that the mother would not 
have made them of her own accord and that her 
conduct, subsequent to the departure of the minors 
from her house, is more or less indicative of his 
influence over her. This reminds me of the following 
observation by a Bench of this Court in Ma Shwe Yu 
and others v. Ma Kin Nyun and others (1), “ A step- 
parent introduced into the family is a disintegrating 
element, whose influence may be_detrimental to the 
interests of the children, and for that reason the right 
of claiming partition on re-marriage of the parent is 
given.” It also reminds me of the facts (1) that under 
the Mohamedan Law, a mother who marries a stranger, 
forfeits her right to the guardianship of her children 
[see Fuseehun vy. Kajo' and others, (1884) I.L.R. 
10 Cal. 15] and (2) that under the Hindu Widow’s 


(1) 1929, LL.R. 7 Ran. 240 at 423. 
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Remarriage Act, 1865, a Hindu widows preferential 
right to guardianship ,of her children is displaced 
on her marriage. 

So much about the mother and the step-father. 
As regards the petitioner and her husband Khoo E Moh, 
they appear to have looked after the minors well 
since the minors’ arrival in their house. The boy had 
a cataract in his eye and the girl had eczema at the 

“time of their arrival ; so Khoo E Mob took the boy 
to Dr. Chan Taik end the petitioner took the girl to 
Dr. Keng Hoon for treatment. They are now in good 
health and they say that they are quite happy at the 
petitioner’s house. 

The petitioner and her husband have also given 
them education since their arrival. Maung Kho 
(P.W. 5} has given evidence of the boy having been 
attending his school from their house ; and Ma Kin 
Hmwe, a Private Tutor, (P.W. 11), has given evidence 
of her having taught the minors. 

In fact the mother herself has stated, “ I did not 
make enquiries as to what treatment they were getting 
there but I only made enquiries after their health. 
I was told that they were in good health. I learnt that 
they were happy.” Their elder sister Tan Swee Bee 
(Respondent’s witness No. 7) who lived with them in 
the petitioner’s house for,about a month also found 
them happy although they sometimes quarrelled with 
the petitioner’s son Who is six or seven years old. 

The mother does not mind who’ put them: in 
school but she does not approve of the education now 
being givento them. She wants them to be sent to 
a school recognized by Government. However, the 
present arrangements for their education appear to be 
temporary, pending the opening of recognized schools, 
Besides, the mother herself has stated “ At present I 
have no means to send to a Government school except 
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moveables (witness poinis to yewelleries worn by her), 
But I am willing to send them when I get the rental 
from my paddy lands,” and these paddy lands form 
the subject-matter of her gift by Ex. F to the six 
children. 

The mother has raised an objection in the course of 
her evidence that “ It is not proper for a sister-in-law 
to be living in the house of a brother-in-law.” . Her 
son and daughter, Tan Kyin Leong and Tan Swee Bee 
(her witnesses Nos. 6 and 7), who did not file any 
objection to the application, have supported this 
objection in the course of their evidence. 

This objection must be an afterthought as it was 
not taken in her written objection ; and she must have 
abstained from raising this objection in her written 
objection as (1) her minor daughter is only 14 years of 
age, (2) she would be living there with her eldest sister 
and her younger brother, who is 13 years of age 
now, (3) there ordinarily will not be much to choose 
between a step-father who is 42 years of age and a 
brother-in-law who is 41 years of age and (4) in this 
particular instance the step-father is newly married 
whereas the brother-in-law has been married to the 
eldest sister about ten years and the former has been 
rather indifferent whereas the latter has taken interest 
in the minors’ welfare. I de not attach much import- 
ance to the eldest son having supported the mother’s 
objection as he is under fresh obligation to her on 
account of some jewellery having-been given to him 
nor to her daughter Tan Swee Bee having done so,as 
she also is occupying a floor in the mother’s house 
rent free, 

The brother-in-law Khoo E Moh is the managing 
partner of the Burma Ice and Aerated Water Factory, 
Rangoon. He is of about the same age as the step- 
father. He does not appear to be less respectable than 
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the step-father. ‘I cannot see any reason why it would 
be less proper for the, minor girl to live in his house 
than in the house of the step-father who is admittedly 
a natsaya (a necromancer), 

In fact Tan Kyin Leong the eldest brother, who 
thinks that it is improper for the minor girl to live 
with the brother-in-law also thinks it is: improper for 
her to live with the step-father. He has stated “ As a 
matter of fact it is not proper for a sister-in-law to be 
living in the sare house with the brother-in-law ; 
and as a matter of fact it is not also proper to keep my 
younger sister with the step-father in theesame house ; 
butif I were present I could look after them personally 
and I weuld ask for their maintenance from mother. 
Therefore my intention was that I would shift from 
Myingyan to Rangoon and while living together with 
my mother I would look after the children.’ He has 
also added that he would have applied for a certificate 
of guardianship himself if he had the means. 

Having regard to all the circumstances of the 
case I am of the opinion that it will be more for the 
welfare of the minors to live with the brother-in-law 
than with the step-father. It is not ideal arrangement 
but it is the best that can be made under the circum- 
stances. It has the advantage of allowing the eldest 
daughter to take the place of the mother, who has 
remarried and whose interest are adverse to those 
of the minors, ir accordance with the well-known 
Burmese saying “in Burmese characters ”’ (The eldest 
sister is in the position of or should be regarded 
as the mother)+ 

The petitioner and her husband have offered to 
maintain the minorsand to give them proper educa- 
tion at their own expense and without any stipulation 
whatsoever. So there will be no difficulty about their 
maintenance and education even if they cannot recover 
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the properties which are prima facie vested in them 
from their mother. 

I accordingly appoint the petitioner to be the 
guardian of the persons and the properties of the 
minors. She must furnish security in the sum of 
Rs. 1,000 under section 34 of the Guardians and Wards 
Act read with Rule 9 of the Rules thereunder. She 
must also furnish the statement of the property and 
debts mentioned in sub-section (b) of section 34 of 
the Act and she must allow her mother and her 
brothers and sisters to come and see the minors from 
time to time. 

The petitioner’s mother Chan Chain Lyan must 
pay her costs. Advocate’s fee ten gold molcurs. 
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CRIMINAL REVISION. 
Before Mr. Justice E Maung, 


THAKIN KYI MAUNG ANbD TWELVE OTHERS 
v, 
THE KING 


AND 


U SAW WUN ». THE KING.* 


War-Time Crimes (Exemption) Act, s, 6—Meaningof “Institute? Heard" 
Penal Code, s, 149--Charge Sheet——Quashing of proceedings, 


‘a 


Held: The institution of a prosecution means ordinarily the commencement 
of the proceedings by which a person is brought before the Court. 


Brooks \. Bagshaw, 2 K,B. (1904) 798 at 801, followed. 
“ Heard'' means to be heard and finally dispGsed of. 


Sidney Fatthorne Green v, Lord Penzance, W. Dean, W. Warrell and 
J. A. Worrill, 6 A.C. 657, followed. d 


What section 6 of the Act prohibits is the Court determining against the 
accused person that he is guilty of an offence under the Penal Code if it is 


necessary for the purpose of so finding against him to call in the aid of the 
provisions of section 149 of the Penal Code. 


E:press y. Ram Partab, LL.R, 6 AIL. (1884) 121; Theethumalat Gounder 
and others v. Kis, L.R. 47 Mad. (1924) 746 , followed, 

Bavendra Kumar Ghosh v, K.E,, 52 1A. 40, referred to. 

Reference to section 149 inthe charge sheet merely indicates one of the 
methods by which the prosecution expects te be able to prove that the accused 
had committed the substantive offences mentioned in the charge sheet. 


Criminal proceedings when to be quashed. 
Sherazee v. The King, (1941) R.L.R, 599, approved. 


Dr. Theig for applicants in Criminal Revision No, 5B 
of 1947, 


Thein Moung for the applicant in Criminal Revision 
No. 19B of 1947. 


Chan Tun Aung (Government Advocate) for the 
frown. 





* Criminal Revision Nos. 5B and 198 of 1947 against the order of the 
Special Judge, Hanthawaddy, passed in Criminal Regular Trial No. 7 of 1946, 
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E Mauna, j.—The applicaris im these two 
proceedings seek to have the pending criminal 
proceedings before the Special Judge (Ul) Tin Toon), 
Hanthawaddy in Criminal Trial No. 7 of 1946 against 
them quashed. [ have heard Pr. U Thein and 
U Thein Moung for the applicants and U Chan Tun 
Aung, Government Advocate, on behalf of the Crown. 
I pointed oui to the learned councel that [ am bound 
by the decision of this Court in Khan Bahadu 
Hajee Gulam Sherazee v. The King (1) with which 
I am in entire agreement. 

On 26th July 1946, the first information report was 
recorded at Kayan Police Station in the following terms : 
“Regarding Kayan Chinese Massacre, the enquiry 
conducted so far has unearthed the following accused 
and that the evidence that has been collected is 
sufficient enough to warrant the opening of F.LR. 
and at the same time to arrest the accused under 
sections 302, 396 read with 149 Penal Code.’ The 
names of 19 accused were set out and the offence wa: 
stated to have occurred “during March 1942” anc 
at Kayan one furlong to the north of Police Statior 

On 24th August 1946, the Charge Sheet we 
submitted to the Special Judge where in the colum 
headed “ Brief History of the case'’ is stated “ durir 
the year 1942, on the eve of British evacuation fro 
Delta, the wholesale looting and killing Chine 
approximately over 300 were committed by ¢t 

Burmans. The investigation so far has unearthed t 
accused No, | to 22 and that the evidence that | 
been collected is sufficient “enough to send up ° 
accused No. 1 to 22 under sections 302, 326, read w 
149 Penal Code. The total value of property be 
pillaged approximately over Rupees two lakhs,” 


{1) 1941 Ran. 599, 
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“Penal Code, alleged to have been committed on or 
about the 9th Marck 1942 2: Kayan by © i6 persons 
named in these two docinucuts, were ‘led oy the 








Government Advocate con ucting the prosecution, 
Thereafter, after sever: . journmenis, 10 witnesses 

out of 28 . named i *. srosecutios: had been 

examined when on fhe 151). ji uary 1946 an application 


was made to the Speci fudge to stop further 
proceedings against the <ccised on the greind that 
under section 6 of the Wis-Time Crimes (BE. o:: tion) 
Act, 1946 (Burma Act Ne. MLVIP of $085). six 

on the 14th day of December 1946, furihe: hearing 
of the charges agaiust th accused made in ihe case 
then pending befcre i “o.ecial Judge no ionger 
permissible. After tiest:1y counsel, the learned 

Special Judge rejevird tis 2; plication and decided to 

proceed with the enquiry ti: ile pending proceedings. 

Against this ordér the applicants come up in 
revision to this Couft and Claim that the proceedings | 
against theni should Se quashed. 

Section 6 of the War-Time Crimes (Exemption) 
Act, 1946, reads as follows: “ No criminal proceeding 
whatsoever shall be instituted, entertained or heard 
by any Court or Tribunal against any person in respect 
of any offence committed by him under section 143, 
section 144, section 145, section 147, section 148, 
section 150 or section 153, or under any other section 


of the Penal Code when it is read with section 149 
9 
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of the Penal Gode, where such offence was committed 
during the inf: vering period in Burma.” 

In Brooks v Sagshaw (1), Lord Alverstone, C_]., 
quoted wiih approval the proposition that “the 
institution of a prosecution seems to me to mean 
ordinarily the cun:mencement of the proceedings by 
which a person is Srought before the Court.” The 
criminal proceedings in the present case were 
commenced before the enactment of the Act. U Thein* 
and U Thein Maung for the applicants do not claim 
that the Act by retrospective operation can affect 
the commencement or institution of the criminal 
proceedings at a date when it was not prohibited ; 
but learned counsel urges that the prohibition against 
the proceedings being entertained or heard would 
operate to prevent further progress of the enquiry. 
The decision in Siduey Faithorne Green v. Lord 
Penzance, 1, Dean, W. Warrell and J. A. Worrill (2) 
was relied upon, At page 678 of the report 
Lord Blackburn stated: ‘“ Now comes the question, 
what does ‘hear’ mean? It was disclaimed, and no 
doubt justly disclaimed, that it was ever intended 
to argue that it only meant to hear what was said, and 
that it did not include determining. Unless there. 
be something which by natural intendment, or 
otherwise, would cut down the meaning and intention 
of the Legislature and make it less, | apprehend 
there can be no doubt that the Legislature, when 
they direct a particular cause to be heard ina 
particular Court, mean that it is to be heard and finally 
disposed of there.” The submission made by U THein 
that the prohibition against the particular criminal 
proceedings being heard would prevent the Court 
from adjudicating if on the evidence at the enquiry the 








(1; 2 King’s Bench Division (1904) 798, at p, 801. 
(2) 6 Appeal Cases—657. ‘ 
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case agaist “the accttotd te ostuls ished oF not once 
in the charge sheet which was oreliminary to the 
institution of the proctedings uncer section’ 149 of 
the Penal Code is mentioned caanot be accepted. 
Lord Blackburn's inlerpretation of ine word “ to hear” 
precludes the possibility ai such contention being 
entertained. How is it possible for 2 Court to 
finally determine the question uniess cvidence is 
‘taken? To shut out evidence would be to refrain from 
determining the question. Whai section 6 of the 
Act of 1946 prohibits is the Court determining against 
the accused person that he is guilty of an offence 
under the Penal Code if it is necessary for the purpose 
of so finding against him to wall in aid of the provisions 
of section 149 of the Penal Code. Straight, J., in 
Empress v. Ram Partab (1, makes it clear that 
section 149 of the Penal Cocie operates merely to make 
the accused person coming wilhin the meaning of 
its provisions responsible as a principal for the acts 
of each and every other member of a common 
unlawful assembly. As a Full Bench of the Madras 
High Court in Theethumalai Gounder and others v. 
King-Emperor (2) has laid down, section 149 of the 
Penal Code does not define any particular offence 
but it merely imports a rule of law by which 4 person 
who did not commit an offence in his own person and 
who though not an abetter within the meaning of 
the word as defined in the Penal Code is yet to be 
punished as a principal offender. It is contended 
on behalf of the applicants that the Court is bound 
by: the charge sheet and that the mention therein 
of the offences under sections 302, 396 read with 
section 149 of the Penal Code is conclusive. It'is said 
that on a charge preferred in this form the Court has 
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1947 no option but to procecd under these provisions of the 


Tuaun Code only, U Thein says that the Act of 1946 having 
JkxrMAoNS prohibited the Court from enquiring into and 
orners determining the guilt of any person who is accused 
tue Kine Of an offence merely by reason of section 149 of the 
irdae wok Penal Code being applicable to him, the enquiry 
tur Ewe, iWitiated by such a charge sheet cannot possibly 
E Maune. J proceed. : 
' J do not agree with that contention. I have referred 

to decisions of the Madras High Court and of the 
Allahabad High Court above I must say I agree 

with them. [ do not think the observation of their 
Lordships of the Privy Council in Barendra Kumar 

Ghosh v. The King-Emiperor (1) in any way decisive 

to the contrary. That being so, in my opinion, when a 

Court takes cognizance against an accused person 

on a report made by the Police in a charge sheet 

as in this present case, the Court is taking cognizance 

of offences under section 302 and section 396 of 

the Penal Code. The reference to section 149 in 

that charge sheet merely indicates one of the methods 

by which the prosecution expects to be able to prove 

that the accused had committed the two substantive 

offences meationed in the charge sheet. The effect 

of the Act of 1946 will then be only to prevent the 
prosecution from attempting to prove the charge in 

respect of these substantive offences by calling in aid 

the provisions of section 149. The prohibition does 

not go any further. If the Crown can establish against 

the accused the offences under section 302 and 

section 396 of the Penal Code without the aid of 

section 149, the Court is bound to proceed with the 

enquiry. Of course the position is different if the 
prosecution states to the Court that it does not expect 
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to be able to establish the charge agai: che accused 
unless it is allowed to take advantage (Pn. provistons 
of section 149 of the Penal Code. 

Ten witnesses out of 28 named by the prosecution 
have so far been examined. It is impossible to 
anticipate what the other 18 witnesses will prove. 
It may well be that after all the evidence for the 
prosecution has been adduced the accused may be 
in a position to claim that the Crown has not been 
able without invoking the aid of section 149 to bring 
home to them a charge under section 302 or 
section 396 of the Penal Code. In that case they 
would be entitled to a discharge. ©n the othe 
hand it may be that the Crown may be abic to point 
to such evidence as may be sufficient for the framing 
of a charge under section 302 or section 396 of the 
Penal Code not constructively by virtue of section 149 
but entirely irrespective of that section. It would, 
therefore, not be a proper exercise of discretion in me 
to accept the application to quash the pending 
proceedings. 1 do not know and [I do not care to 
know at this stage if the evidence on the record or the 
evidence which has yet to be adduced would or would 
not support the charge against the accused in respect 
of an actual as distinct from a constructive offence 
under the Penal Code. [hat is a matter for the trial 
Court. 


I dismiss the application. 
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CIVIL FEVISION. 
Before ifr. Fusice Kyaw dfyvernd, 


MA KY_LN THEIN 
t, ; 
KO BA SEIN .ND TWO OTHERS.* 
Pauper applrcation—-Promise fo pay fee fo dteader--dnteresé at subject-matter 
of sti 

Held; Mere agreement to pay the pleader a sum of money representing 
fees for the services he has rendered, 1f the applicant is successful in the 
litigation, cannot be said that the applicant's pleader has acquired any interest 
in the subject-master of the suit. : 

JS. Hesse v. A. Husain Ally & Co., (t892---96) U.B.R. 272, referred to, 

Skeena Bi Bt vy. Abdul Asis and offers, AUR. (i932) Ran. 66, approved. ° 


het Tus for the applicant. 
Chan Tun for 1st and 2nd respondents. 


Kyaw Myint, J.—In Civil Miscellaneous Case No. 1 
of 1946 of the Court of the Ist Assistant Judge, 
Yenangyaung, the applicant applied for leave to sue 
as a pauper, The application was opposed by the 
respondents, 

After holding an enquiry, the learned Assistant 
Judge rejected the applicant’s ,application on the 
ground that the applicant had agreed with the learned 
pleader to pay a fee when she was successful in her 
claim and that she had thereby entered into’ an 
agreement with reference to the subject-matter of the 
proposed suit under which another person had 
obtained an interest in such subject-matter. The 
learned Judge relied on the case of J. S. Hesse v. 
A. Husain Ally & Co. (1). 





* Civil Revision No. 57 of 1946 against the order of thé Ist Assistant Judge 
of Yenangyaung in Civil Misc. No. 1 of 1946. 
{1) (1892-96) U.B:R. 272. 
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In the said’ case.the learned Judicial GConimissioner 
of Upper Burma held that, where a lhigant through 
his brother had made an’agreement with an Adwocate 
to pay down asum of Rs. 100 and to pay 5 per cent 
on the case if the decree was obtained, he had entered 
into an agreement under which another person had 
obtained an interest in the subject-matter of the suit. 

The only reported case on the point that appears 
‘to have been decided in this Court is the case of 
Skeewa Bi Bi v. Abdul Aziz and others (1). There 
Skeena Bi Bi in the course of the enquiry stated that 
her application for leave to sue as a pauper had been 
written by a pleader to whom she had not : yet paid any 
fees but.to whom she had undertaken to pay his fee 
when she obtained a decree. Baguley, j., held that 
the statement by the applicant was not sufficient to 
ascertainavhether any person had obtained an interest 
in the ‘subject-matter of the suit, He therefore set 
aside the order of the Lower Court rejecting the 
applicant’s application, and directed the said Court 
to examine her more fully as to the nature of the 
agreement into which she had entered. 

In the case before me, the applicant’s statement is 
as follows : 


“Tf I win this case 4 agree to pay present to my pleader. 
Present in the form of money.’ 


I do not’ think that, on this statement, the learned 
Judge of the Lower Court is correct in holding that the 
applicant has entered into an agreement with her 
learned pleader by which he has obtained an interest 
in the subject-matter of the suit. 

 L interpret the applicant's statement to mean this : 
She is a pauper and therefore unable to pay her 
learned pleader anything at present. She does not 


€ (1) A.LR. (1932) Ran, 68, 
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D. M. JEEWA > THE KING* 
Seti 348, Penal Codé—mdittes' fo ney Possessinn through tenant— if 
possession enneder 5, $44. Pene  siveCasr fice discussed. 
ot} took out probate o: a will. fs dather de faune 1944 and looked 
eiier oS chy properties inchidiny +» howe  \opellant Ie oi claimed the house 
ar. ee under the wl 4 tenant the exees's? absconded and the 
Conge » « b ap locks am. da. "Pa. san deuce uy fune 1945. About 
4th fuly 1945 DMJ. 2% a tenant creator a odo case of criminal 


trespass. The questions in dispute we . .:: Was exy.sc in possession of 
the rooins and (2) Was the tenant put ii: possession wet) onient to annoy ? 

Held per PAKENHAM-WaAtsH, J.-—-Thet TEM]. orcis net have a bona fide 
belief that he could seize the property ay ‘the sac e.s of the executor; that 
in the naturad course of events, of a cet ois vesudi will follow, he intends to 
bring about that result : There being nu ; :onf of entry by D.M.]. the conviction 
Should be only for abetment of the criusc of housc trespass and though not 
charged, he could be convicted of the sarc. 

Rati Ram v. Emperor, AIR. (1937) Ran, 250; Varug Nwe and another vy. 
Mang Po Hla, (1937) Ran, 246; Raghistat Singh vy. O.F., (1892—96), 1 U.B.R, 
154; A.V, Joseph v. K.Z,, 3 Ran. il, folluwed, 

Held further ; Though there is no presumption that a person intends what 
is merely a possible result of his action or a result which though reasonably 
certain, is not known to him to be so, still it must be presumed when a man 
voluntarily does an act knowing that in the natural course of events a certain 
regult will follow, he intends to bring about that result. 


Emperor v. BMotital, 47 All. 855; Es psver v. Baldewa, 56 Alt. 33; Vullappa 
v. Bheema Rao, 41'Mad, 156; Akshoy Singh v. Rameswar Bagdi, 43 Cal. 1143 ; 
Rehana v, The Crown, 5 Lah. 20; Vo Ke v. K.E., 2 L,B.R.0319; Emperor 
v. Lakshmana Raghunath, 26 Bom. 558, Baldeo Prasad v. Eniperor, 35 Cr.L.J. 
964, discussed, 


Held also ; If an owner leaves 2 house empty, even if it is not locked, it is in 


his possession and the offence of criminal trespass can be committed in 
respect of such a house, 








S. N. Sastry for the appellant. 
Tin Maung (Government Advocate) for the Crown. 


Dadachanji for S. M. Jeewa. 
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WatsH, |—The appellant, D. M. Teewa, 


D.M.JeewA has been convicted and senieused to pay a fine 


Tum Kus, Of Rs SOG er im c 


efauli to undergo two months’ 


rigorous imprisonment under section 448 of the Penal 
Code bv the @nd Additional Special Power 
Magistrate, Rangoon. 

The case for the prosecution is as follows: It 
is alleged that the appellant D. M. Jeewa who is a 
brother of the complainant 8S. M, Jeewa, committed 
house-trespass in two rooms on the ground-floor of 
a house known as No. 41, 28th Street, Rangoon. 
The complainant SM. feewa was one of the 
Executors of the Will of their father Mohamed 
Ebrahim Jeewa and obtained Probate of that Will in 
June, 1944. So far as this case is concerned, the 
executor S&. M. feewa has been looking after various 
Wakf properties passing under the Will, of which 
the house No. 41, 28th Street, Rangoon, forms a part. 

Yi is common ground that the appellant 
D. M. jeewa claims this house as a trustee under the 
Will. The prosecution maintain that until this 
offence was committed the executor S. M. Jeewa had 
been in possession of this house through tenants, 
and did not actually himself reside in it. Learned 
counsel for the appellant argues, without admitting 
the constructive possession of the éxecutor, that even 
assuming that the executor was in constructive 
possession, no offence has been committed. * 

It is not disputed that under the Will there is 
reason to suppose that D. M. Jeewa was to get the 
trusteeship of a house known as No. 123, 30th Street, 
and another brother, M. M. Jeewa was to get the 
trusteeship of the bouse in which the alleged trespass 
was committed. By mutual arrangement they 
exchanged their houses, so that the appellant was 
to get the trusteeship of -No. 41, 28th Street. 
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According to the prosecution, there was a tenant 
of the executor S. M. Jeewa, named Mohamed 
Hussein, in the house. For some reason, which is 
not material to this case, that tenant suddenly 
absconded, leaving behind him in the two rooms if 
question some looted property. The Military Police 
seized that property on the 17th June, 1945, and the 
executor S. M. Jeewa put padiocks on the rooms 
and a sign-board with the words ‘‘To Let” on the 
rooms. About the 4th July, 1945, S. M. Jeewa 
visited the rooms and then, to his surprise, found that 
they were occupied by a firm known as Y. A. Shakul 
Company, who had been put in by D. M. Jeewa, 
It is not.specifically stated in the evidence why 
S. M. Jeewa was so aggrieved at the action of his 
brother as to compel him to bring a criminal case, 
but: his learned advocate says that the reason is 
this: he is the executor and is responsible for the 
property and moneys of the Wakf until the estate is 
wound up and the property is managed by whomsoever 
it is eventually to be managed. Meanwhile he feels 
responsible and he cannot properly perform his 
duties to the estate, if his brother D. M. Jeewa is to 
take over the management of these two rooms, while 
he is still responsible as executor. It is said that 
there are pending “Court proceedings going on in 
relation to them afid that the final winding up of the 
estate has*not yet been decided. 

The case for the defence is as follows: The 
appellant D. M. Jeewa gets the trusteeship of this 
house under the- Will through the mutual arrangentent 
made with his brothér M. M. Jeewa, and so he is 
entitled to look after the property which he is going 
to get. It is conceded by learned counsel for the 
appellant that S. M. Jeewa is the executor and that 
the estate has not yet been wound up. Consequently, 
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aright to manage the 


that when the appellant .o! 91 upon the property 
he did not de so with tie .:2ntion of committing 
an offence or of intimids:: imsvinng or annoying 


the executor, and conseyic Jy no offence under 
section 448 of the Penal Cod was committed. 

Thus, most of the fact are not in dispute. 
There is, howeve:, one o.:.. class between the 
parties relating to the lec.iog-up of the rooms when 
the police removei ihe looted property. According 
to the prosecution S. M. Jeewa locked them up, 
whereas according to the defence it was the appellant 
D. M. Jeewa who did so. <Accordirg to the 
prosecution it was the appellant D. M. Jeewa who 
removed the padlock put there by his brother, the 
executor, and according to the defence the executor 
never put any padlock at all, 

The main questions for determination in this case 
are whether the appellant, in entering upon the 
property, had one or more of the intentions set out 
in section 441 of the Penal Code, namely, to commit 
an offence, or to intimidate, insult or annoy his 
brother, the executor, and whether the property was 
in the possession of the executor. 

So far as the facts are concerned, it is clear 
that— ‘ : 

(a) S. M. Jeewa obtained Probate of the Will: 
and: was administering the estate of his 
father, ares 

(6) D. M. Jeewa had ground for supposing that 
he would get the trusteeship of the house 
in question by exchange with his brother 
M. M. Jeewa, who was to get it under 
the Will of their father ; whether that will 
‘be the position eventually, if and when 
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{c) D. M. Jeewa knew that 5. M. Jeewa would 
resent his interference with the house ; if 
D. M. Jeewa had any doubts on that 
point, they must hav; heen resolved by 
the letter, Ex. 3, ns S. M, feewa wrote 
to D. M. Jeewa on the 3rd June, 1945, 

The only question of fact hich 1 seriously 
disputed is the question whether 1t was S. M. Jeewa 
or D. M, Jeewa who locked up the rooms when the 
Military Police took possession ‘of the looted property. 
That question does not, I think, make any material 
difference, so far as the criminal liability of 
D. M. Jeewa in taking possession of the rooms is 
concerned. The placing of a lock on the rooms by 
S. M. Jeewa might strengthen his case for being in 
possession of the rooms, but even if he did not lock 
them up, I think that it must be held that, as he 
was the executor who was administering the estate, 
the house and the réoms were still in his constructive 
possession, althowgh He was not in physical 
occupatior of them, 

The main question for determinatjon is whether 
D. M. Jeewa in taking possession of these rooms 
before the executor had seen fit to transfer them to 
him, committed the offence of criminal trespass ; that 
is, were the rooms in the possession of the executor 
S. M. Jeewa, and, if so, did D. M. Jeewa put in his 
tenant with the intent to commit an offence, or to 
intimidate, insult or annoy the executor ? 
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It has not been supersted that there was any 


D.M.jzewa intention to commit an offence, though it may be 
v - : : : - ¥ 
Tar Kino. that an offence might be involved in the appropriation 
paxexnam. Of the rent. That aspect of the case has not been 
Watss, J. argued and learned counsel have confined themselves 


to the question of the intent to annoy. There was 
no question of intimidation, and, probably, no 
question of insult. 

Before proceeding to consider authorities, | have no ° 
hesitation in saying that when ar estate is being 
administered by an executor, or any other kind of 
administrator, a forcible seizure of property belonging 
to the estate even though it be by a person who will 
eventually be entitled to it, against the wishes of the 
executor, must cause considerable annoyance to the 
executor. The latter is responsible for the property 
until he has concluded his administration, and the 
business of dealing with an estate cannot run smoothly 
and without annoyance if beneficiaries are to take the 
law into their own hands and, contrary to the known 
directions of the executor, seize the property to which 
they will eventually become entitled. Thus, if a person is 
entitled to receive a house under a Will but the executor 
is not yet in a position to hand it over to him and 
informs him that he is not for the present to interfere 
with the house, there can be no doubt that, if the 
person does take possession of the house, he would 
annoy the executor. This is just what D. M. Jeewa 
did. eo. 

It is necessary to deal with the contentions of 
learned counsel relating to the questions of (a) anndy- 
ance, and (b) possession. 

. There are authorities in which it is laid down that 
where the entry is made for an object other than 
causing annoyance to the person in possession’ the 
offence of criminal trespass is not committed, 
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I consider thal it can be cistinguisiied from the present 
case. It was held that the compitinant was not in 


possession, but that, even of he was, a mere ability td 


4 


pronounce with certainty that the accused must have 
known that hig act would, as one of ils inevitable 
incidents, cause annoyance is not enough. [n the case 
of Emperor v. Baldewe (2), the distinction between 
intention and knowjedge was cliscussed. 

Learned counsel for the appellant alsu cites the 
cases of S. Vullappa v, Bheema Rao (3), Akshoy Singh y. 
Rameswar Bagdi (4) and Rehanay Lhe Crown (5). 

Against, the contention of learned counsel for the 
appellant is the case of Po Ke v. The King-Emperor (6), 
in which it was held that, if a person comes and ploughs 
land in the possession of another without any boua fide 
belief that he has a right to do so, the natural and 
necessary result of his action is to cause annoyance to 
the person in possession and he may rightly be 
presumed to have acted with the intent to annoy that 
person. 

In the present case I cannot hold that D. M. Jeewa 
had a bona fide belief that he had a right to enter upon 
the property, even though that property thight be 
coming to him eventtally, when it was still under the 
administration of the executor and when the executor 
had informed him, that he must not interfere with it. 
He may have had a bona fide belief that he would 
eventually get the property, but I do not see how he can 
have had a bona fide belief that he had aright to seize 
it against the wishes of the executor before the executor 
had disposed of it. 





() 47 All. 855, (4) 43 Cal. 1143. 
(2) 56 All. 33. 6) 5 Lab. 20, 
(3) 41 Mad. 156. (6) 2 L.B.R. 319. 
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to him to be so, stillit mus ~ presumed that when a 

man voluntarily does an ae. owing at the time, that 

in the natural course o: mnts a certain result will 


follow, he intends to bring « cut that result. 

In the case of Balde +. isad v. Emperor (2), the 
complainant, whe was purer ing a house, had locked 
itup. When the sale deci vas about to be registered 
the accused forcibly entered the house. The case of 
Emperor v. Motila? (3) was considered and was 
distinguished. {t was held that the complainant was in 
actual possession of the h:vise and that, although the 
primary intention of the uccused was to secure posses- 
sion of the house, they were certainly causing annoyance 
and insult to the complainant in doing so by means of 
force and violence. That case also related to the 
question of possession and it was argued that criminal 
trespass cannot be committed in a vacant house. It 
was held that owners of houses are not always and at all 
times in possession of their houses and it would be 
absurd td hold that because the complainant was 
temporarily absent from his home-at the time when 
forcible entry was effected into it, the offence of criminal 
trespass was not committed. 

It frequently happens that the owner of a house 
leaves it empty. Or he may leave it empty after a 
tenant has vacated it. Even if it is notdocked, I think 
that he is still in possession. Can it be said that when 
a person enters such a house with one of the intentions . 
set out in section 441 of the Penal Code, he does not 


(1) 26 Bom, 558, (2) 35 Cr.L.J. 964. 
(3) 47 All, 855. 
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to the contrary L think that criminal trespass can be 
committed in such circumstances. ; 

{t is not clear why the executor has not already 
handed over the house to the appellant or at any rate to 
M, M. Jeewa. It seems that the administration of the 
estate was noi completed. Nevertheless, this did not 
give the appellant the right to seize the house from the 
executor, though I think that this is a point which must 
be taken into consideration in connection with the 
sentence. There is an obscure passage in ‘the deposi- 
tion of S. M. Jeewa where he says : 

‘““No one was managing the esiate Wakf property 
since my father’s death.”” S. M. |wewa’s case is that as 
executor he was administering the estate. I would have 
liked to have heard Counsel further on that point, but 
as Mr. Sastry has gone to India that is impracticable. 
However, this sentence, standing as it does by itself, is 
too obscure to be of assistance to the defence. 

No specific reference was made in the 
examination of the accused to S. M. Jeewa being the 
executor and to the appellant’s disregard of the 
executor’s position. There was, however, a* general] 
question as to S. M’ Jeewa being in possession and 
T do not think that the ‘defence was prejudiced by 


the absence of a specific question. I consider. that. 
the accused must have understood that S. M. Jeewa _ 


claimed possession as executor. It has not been 
suggested in appeal that he did not understand 
this, nor has any objection been made in_ this 
respect. In my opinion, the fact that the appellant 
did not yo into the witness-box deserves comment, 
If he had done so, he would have given the 
prosecution an opportunity to cross-examine him on 
the ae of the position of his brother as executor 
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and his reaso., for entering the property before the 
adminisiration of the estate had been completed. 
The following aspect of the case needs 


‘consideration, although neither side has raised it. 


There is no evidence that the appellant himself 
actually entered into the room in «question. He 
claims that he was in possession of them and it is 
probable that he did enter them, but the entry is 
not established. In Rati Ram v. Emperor (1) it was 
held that the locking of an outside door of a room 
does not amount to entry. Aung Than (P.W. 4) says 
that he saw the appellant visiting the premises three 
or four times before the institution of the case but 
that is scarcely sufficient. Even if the appellant 
did enter, I doubt whether the physical presence of 
his body in the rooms would necessarily cause 
annoyance to the executor. No doubt an entry after 
breaking the lock placed on the door by the 
executor would cause annoyance to the executor, 
but the learned Magistrate did not accept the 
evidence about the executor placing his lock there. 
In my opinion what caused annoyance to the 
executor was the entry of the tenant who was put 
in by the appellant rather than a mere entry of 
the appellant himself. In these: circumstances the 
appellant cannot be convicted of the substantive 
offence of house trespass, but only of abetment of 
house trespass [Maung Nwe and another  v. 
Maung Po Hla (2)]. The appellant musi have 
known very well that in putting in his own tenant 
he would annoy the executor and, asI have said, he 
cannot be held to have been acting in good faith 
in the exercise of a bona fide claim of right. 
The tenant of course, committed no offence, but 
that does not mean that the offence of abetment was 
{1) A.LR. (1937) Ran. 250 (2) (1937) Ran. 246, 
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not comunitied {section IGc, Penal Code). In my 
opinion the offence was abeimen: of house trespass 
under section 448 read with section 116 of the Penal 
Code. I think that it is safer to apply section 116 
in this case although it may be that section 110 also 
applies. This qase is not quiic the same as the case 
of Raghudatt Singh v. Queen-Eimpress (1), In the 
present case the act was committed with a different 
intention and knowledge from that of the abettor. 
On the other hand ‘tthe tenant committed no offence. 
Although the appellant was not charged with 
abetment he can be convicted of it [A. ¥. Joseph v. 
King-Emiperor (2)]. 1 do not think that he is 
prejudiced “by such an alteration of the conviction. 
If he had been charged with abetment by putting in 
his own tenant presumably he would have made the 
same defence. 

I hold that the rooms were in the constructive 
possession of S. M. Jeewa as executor and that 
D. M. Jeewa in putting his tenant into them had the 
intention of annoying the executor. Consequently, 
he was rightly convicted of an offence, but it should 
have been the offence of abetment of house 
trespass. The learned Magistrate held S. Ma Jeewa 
was in constructive possession and I see no reason 
to differ from him on that point. 

I consider that the sentence of fine of Rs. 500 
was too severe. This is a matter between two 
brothers relating to the administration of the estate 
of their father. D.M. Jeewa was to get this piece of 
property. In these circumstances it seems to be 
somewhat strange that one brother should elect to 
prosecute the other in a Criminal Court. It should 
be possible to settle the matter in some other 
manner. In my opinion, all that is required in the 

(1) (1892-96) 1 U.B.R. 154. (2) 3 Ran. 14. 
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way of punishment is a very small fine of say, 
Ks.. 255 

The conviction is altered to a conviction under 
section 448 of the Penal Code read with section i116 
of the Penal Code and the sentence is reduced 
from the fine of Rs. 500 to a fine of Rs, 25. As the 
fine of Rs, 500 has been paid, the balance will be 
refunded to the appellant, and there is no need to — 
pass a Sentence of imprisonment in default. The 
sentence of imprisonment in default passed by the 
trial Court is set aside. 


G.U.B.C.P.0.—No. 72, HgC.R., 21-5-48—1 ,650—IL, 
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sentence. There is an obscure passage im, the dey posi- 
tion of S. M. Jeewa where = 

“No one was wists . late Wakt property 
since my father’s death.” 5, : NM. peewa’s case is that as 
executor he was ae ihe Estes i would have 
liked to have heard Counsel further on that point, but 
as Mr. Sastry has gone to India that is impracticable. 
However, this sentence, standing as it does by itself, is 
too obscure to be of assistance to the defence, 

No specific reference was made in the 
examination of the accused to S. M. Jeewa being the 
executor and to the appellant's disregard of the 
executors position. There was, however, a general] 
question as to S. M. Jeewa being in possession and 
{ do not think that*the defence was prejudiced by 
the absence of a specific’ question. I consider that 
the accused must have understood that S$. M, Jeewa 
claimed possession as executor. It «has not been 
‘suggested in appeal that he did not understand 
this, nor has any objection been made in this 
respect. [mn my opinion, the fact that the appellant 
did not zo into the witness-box deserves comment, 
If he had done so, he would have given the 
prosecution an opportunity to cross-examine him on 
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and his reasons for entering the property before the 
administration cf the estate had been completed. 
The following aspect of the case needs 


Paxensan-- CONSideration, although neither side has raised it. 
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There is no evidence that the appellant himself 
actually entered into the room in question. He 
claims that he was in possession of them and it is 
probable that he did enter them, but the entry is 
not established, In Rati Ram v. Emperor (i) it was 
held that the locking of an outside door of a room 
does not amount to entry, Aung Than (P.W, 4) says 
that he saw the appellant visiting the premises three 
or four times before the institution of the case but 
that is scarcely sufficient. Even if the appellant 
did enter, | doubt whether the physical presence of 
his body in the rooms would necessarily cause 
annoyance to the executor. No doubt an entry after 
breaking the lock placed on the door by the 
executor would cause annoyance to the executor, 
but the learned Magistrate did not accept the 
evidence about the executor placing his lock there. 
In my opinion what caused annoyance to the 
executor was the entry of the tenant who was put 
in by the appellant rather than a mere entry of 
the appellant himself. In these circumstances the 
appellant cannot be convicted of the substantive 
offence of house trespass, but only of abetment of 
house trespass [Maung Nwe and another vy. 
Maung Po Hla (2)|, The appellant must have 
known very well that in putting in his own tenant 
be would annoy the executor and, as I have said, he 
cannot be held to have been acting in good faith 
in the exercise of a bona fide claim of right. 
The tenant of course, committed no offence, but 
that does not mean that the offence of abetment was 
(1) ALR. (1937} Ran. 250 {2) {1937} Ran. 246, 


1947 | RANGOON LAW E&EPORTS. 147 


not committed (sector, 100. «enal Code). In my 1946 
Opinion the offence wes socunent of house trespass pv. Mt. Jeewa 
under section 448 read wit! section 116 of the Penal tye tune. 
Code. I think that it is saler to apply section 116 jy coynaae 
in this case although it may be that section 110 also” *Watsn, J. 
applies. This case is not quite the same as the case 






of Raghudati Singh v. Queen-Hinpress (1). In the 
present case the act was committed with a different 
‘intention and knowledge from that of the abettor. 
On the other hand the tenant committed no offence. 
Ajthough the appellant was not charged with 
abetment he can be convicted of it [A. V. Josebh v. 
King-Emperor (2)]. 1 do not think that he is 
prejudiced by such an alteration of the conviction. 
If he had been charged with abetment by putting in 
his own tenant presumably he would have made the 
same defence. 

I hold that the rooms were in the constructive 
possession of S. M. Jeewa as executor and that 
D. M. Jeewa in putting his tenant into them had the 
intention of annoying the executor, Consequently, 
he was rightly convicted of an offence, but it should 
have been the offence of abetment of house 
trespass. The learned Magistrate held S. M. Jeewa 
was in constructive possession and I see no *reason 
to differ from him en that point, 

I consider thatethe sentence of fine of Rs. 500 
was too severe. This is a matter between two 
brothers relating to "the administration of the estate 
of their father. D.M. Jeewa was to get this piece of 
property. In these circumstances it seems to be 
somewhat strange that one brother should elect to 
prosecute the other in a Criminal Court. It should 
be possible to settle the matter in some other 
manner, In my opinion, all that is required inthe 

(1) (1892--96) 1 U.B R. 154, (2) 3 Ran, 11. 
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es way of punishment is a very small fine of say, 
D.M. Jrewa Rs, 25, 
Tur Kine Tne conviction is altered to a conviction under 
Panewnay. Section 448 of the Penal Code read with section 116 
Wats, J of the Penal Code and the sentence is reduced 
from the fine of Rs. 500 to a fine of Rs. 25. As the 
fine of Rs. 500 has been paid, the balance will be 
refunded to the appellant, and there is no need to 
pass a sentence of imprisonment in default. The 
sentence of imprisonment in default passed by the 
trial Court is set aside. 
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FULL BENCH (APPELLATE CIVIL). 


Before Su Erucst H, Goodman Roberts, Kt, Chief Justice, Mr. Justice Ba (. 
Mr, Justice Blagden, Mr, Justice Wright and Mr. Justice E Aleattrye 


KO MAUNG TIN (APPELLANT) 
v, 


U GON MAN (RESPONDENT).* 


Japanese currency—Promissory note excented for-—Title deeds deposited— 
Principles to be followed tn awarding compensation-—Ss. 65 and 70 of 
Contract Act—How compensation to be caleulatedt, 


A advanced Rs. 1,000 in Japanese notes to B during the Japanese 
occupation, B executed a promissory note in favour of A promising to 
repay Rupees Oné Thousand only with inferest and deposited title deeds 
of his properties with the intent to create mortgage by deposit of title 
deeds, After the British re-occupation A filed a suit against B on mortgage. 
“What principles should be followed in arriving at the amount to be 
decreed in A’s favour against B?" 


Held by the Full Bench > That the Japanese notes were documents 
with a value in exchange for goods, and had thus a purchasing value. 
A person who got them by executing a promissory note enjoyed a benefit 
for the time being, and was bound under section 70 of Contract Act to 
make compensation to the person from whom he had received such 
benefit. Compensation can best be fixed by reference to a criterion such 
as the value of gold. 


Unless there is express evidence te the contrary in a particular case 
when a person in Burma during the Japanese occupation referred tp sums 
of money they meant pieces of paper issued by the Japanese and expressed 
to be of the value of those sunfs of money. 


Held by the Cuirr JUSTICES WRIGHT, J., BLAGDEN, J., and K Mauna, J. 
{Ba U, J., holding, that the point did not arise) : That -Japanese so-called 
currency was never lawful currency in Burma, and a loan of Japanese 
notes was not loan of money. A promissory note executed in considera- 
tion of such notes promising to pay what parties mistakenly regarded 
as money was invalid. 


(Semble) ; The Court will take judicial notice of the fact that the occupying 
power suspected persons who held or helped to circulate British notes 
of being spies and were apt to deal with them accordingly. 


Legislation fixing the value of Japanese notes in different areas of 
Burma during different periods of the Japanese ocvupation was recom- 
mended, 
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Bank of Ethiopia vy National Bani of Egypl and Liagourt, (4937) 1 Ch.D 
513, distinguished, 


N. C. Sen for the appellant. 
Thein Moung for the respondent. 
Tun Byu (Advocate-General) andes curie. 


Ropers, C.j.—The question referred to this Full 
Bench runs as follows - 


““A advanced Rs. 1,000 in Japanese notes to B during 
the Japanese occupation of Burma. At the same time B 
executed an on-demand oremissory note in A’s favour 
for ‘ Rupees one thousand only’, together with interest, and 
deposited title deeds, creating an equitable mortgage. Nothing 
was said, or written, to indicate in what kind of currency 
the parties intended that the mortgage should be discharged. 
B has paid nothing towards the mortgage, although demands 
for payment were made both during and after the Japanese 
occupation. A instituted suit against B on the mortgage 
after the British re-occupation of Burma, In the above circum- 
stances, what principles should be followed in arriving at the 
amount to be decreed in A’s favour against B?” 


It has been held both by my learned brothers 
Sharpe J. in Special Civil Aist Appeal No. 18 of 
1946, Behara v. Lee Shein. U, and by E Maung J. 
in Civil Appeal No. 15 of 1946, Maung Sein Kho 
v. Maung Hla Din, that Japanese so-called currency 
was never lawful -currency here, but as the latter 
learned Judge pointed out, Japanese currency notes 
had a certain purchasing value. They could be, 
and were, used as a medium of exchange : business 
was done, wages were paid, and purchases made 
in Japanese so-called currency : and when persons 
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mace ayreements they thought of Japare. se called 
currency as the equivalent of money und they 
meant Japanese so-called currency when they referred 
to payment of money, ; 

I respectfully agree with my brother Sharpe J.’ 
that, as a general proposition, when parties to a 
contract say ‘nothing about the nature of the 
currency in which an agreed price is to be paid, 
the parties must have intended the price to be paid 
in legal currency. «But in the question under refer- 
ence we are told that an advance was made in 
Japanese so-called currency. Now, the first duty of 
the Court is to ascertain the true nature of that 
which the parties were agreed upon either expressly 
or by implication. And in my judgment the impli- 
cation necessarily to be drawn in normal circum- 
stances need not necessarily be drawn in abnormal 
circumstances. Where during the Japanese occu- 
pancy of Burma contracts were entered into in 
which payment in rupees was mentioned, we are 
entitled to take judicial notice of the fact that the 
occupying power, in the words Of Sharpe J. in 
Behara’s case “ suspected persons who held or helped 
to circulate British notes of being spies and were 
apt to deal with them accordingly.” Consequently, 
unless there is express evidence to the contrary ina 
particular case, when persons in Burma during the 
Japanese occupatien referred to sums of money 
they meant pieces of paper issued by the Japanese 
and expressed to be of the value of those sums 
of money. 

Now, express evidence to the contrary was to 
be found in Behara’s case, in which, as it appears 
from the judgment of Ba U J., the defendant did 
not even. give evidence on any of the points raised 
in his written statement, and wherein, therefore, the 
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although the pi part-payment by way 
of accord and the sum so paid in 
Japanese currency. Eos with respect, [ cannot 
follow Sharpe in whe appear to me to be 
obiter dicta to ths effec! tat where nothing is said 
as to the nature the currency in what I may 
term an occupation-perioc contract here, payment 
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must now be required be ‘made in British 
Burma rupees. This sont did not fall to be 
decided in 3vhara’s case and my learned brother 


Ba U expressly 

We must rex notes as documents 
with a value in exchange for goods, but a loan of them 
was not a loan of money. Consequently, a so-called 
promissory note to pay such and such a sum in 
Rupees (meaning Japanese Rupces) was a promise to 
pay what the parties mistakenly regarded as money, 
and could not in those circumstances be a valid 
promissory note at all. None the less, people all 
over the country were fawfully doing work for 
others or delivering to them these Japanese notes 
or documents, and the persons who got them 
enjoyed a benefit for the time being. At first the 
value of these japanese notes or documents remained 
fairly steady but it then depreciated with increas- 
ing rapidity until they became~ mere worthless 
scraps of paper! Section 56 of the Contract Act 
deals with contracts to do acts which afterwards 
become impossible or illegal. Such a contract is 
void and a person who has received any advantage 
under it is bound, under section 65, to make 
compensation for it to the person from whom he 
has received it. If these two sections do not apply, 
the same principle is enunciated in section 70. 
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Section 7G of tc fammtrace Act say 


“70. Where a person lawfully does anything for another 
person, or delivers anything to him, net-intending to do so 
gratuitously, and such other person enjoys the benefit thereof, 
the latter is bound te muke compensition to the former in 
respect of, or to restore, the thing so done or delivered.” 


The compensation ordered to be paid must be 
reasonable and what is reasonable compensation 
in any given case is by no means casy to 
compute. Here we are asked about an advance 
of Japanese notes to a nominal total of Rs. 1,000. 
It appears to me that the principle to be followed 
is to try and find out what the purchasing power 
of these documents was at the time the advance 
was made. The best way of ascertaining this is 
by reference to some stable commodity which is 
used as a medium of exchange and which people 
acquire because it has a permanent value and 
because that value is not likely to suffer from 
sudden and violent fluctuations. It must not be a 
commodity the value of which has been at any time 
during or since the occupation seriously depressed 
or enhanced as a result of abnormal economic 
conditions. Paddy, therefore, does not at all fulfil 
these requirements. The, price of paddy during the 
Japanese occupation, though in the main fairly 
stable, was kept extremely low by reason of the 
impossibility of export and the absente of overseas 
markets. It has risen out of all proportion to what 
it was four years ago. 

The value of gold, however, though in common 
with other commodities during the war has risen 
in relation to the real Rupee, has remained far 
more stable. Now, how much gold would these 
documents or Japanese notes have purchased in 
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june 29s « sth “he «foci ahs Picmtoelves 
are mere ys.... of paper bui ie tow much gold 
were they «jivalent in value at that time and 
place ? Once that question has been answered one 
could assess compensation as if golc had been 
borrowed insizad of documents) The amount of 
compensation ir British Burma rupees would be 
the sum required to purchase the gold to be 
returned. As regards interest, if there is no stipu- 
lation by the contracting parties, none will be 
payable ; if © i” is stipulated ‘or, then it 
should be awarded, iiy at the specified 
rate, but af « reasonable rate, having regard to 
the uncertainty of the times in which the parties 
were contracting. 

If this Court were dealing with a loan of money, 
which {as I have explained) it is not, we should have 
to consider the value of the goid in British Burma 
rupees at Bassein in June 1943. This would be a task 
impossible to fulfil, because the use of British currency 
was dangerous, and any secret transactions which took 
place involving it would necessarily be coloured by the 
desire of one of the parties either to obtain it for safe 
concealment or to get rid of it at all costs. Apart from 
that, it would be extremely difficult to get evidence of 
such transactions four or more years afterwards. The 
value of British Burma rupees to their holders during 
the Japanese occupation was a proklematical one. 

However, we are not dealing with a loan of money. 
The reported cases which we have heard referred to 
deal with mere adjustments from one legal currency into 
another, and therefore have no bearing on the situation 
with which we are confronted here to-day. We-have to 
decide what is a reasonable measure of compensation 
for the enjoyment of a benefit within the meaning of 
the Contract Act : that can best be fixed by reference 
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to a criterion, sub a Me Gitte OF Bok! 0 bev tient, May 
reasonably difler—the gud soughtis ih. sim. 1 do 
not wish for my own part to Jay down any hard and 
fast rule which fetters the computation of reasonable 
compensation to the value of gold. Special circum- 
stances in a particular place or at a particular time 
may suggest a more reliable criterion. 

I wish to add that i fee! acutely conscious of the 
practical difficulties by which the Courts must be 
hampered until legtsiation is cnacted to eal with these 
points. But there can be no doubt wha.ever that the 
economic and financial situation in Burma must hinge 
to alarge extent on the speedy solution of this problem. 
I will, therefore, try to point out the impasse at which 
we are just arriving in its simplest terms. 

Ii two persons entered into a contract here during 
the time of the Japanese occupation without expressly 
mentioning any form of currency but believing 
Japanese currency to be valid and impliedly intending 
payment under the contract to be made in that 
currency, the unfortunate recipient would be defrauded 
of what is justly due to him by being obliged to 
accept so many pieces of waste paper. That is really 
unthinkable if the economic well-being of the country 
is to survive. 2 

Tf, on the other hand, the money payment is to be 
in British Burma currency, the person who is obliged 
to pay may be beggared by an exaction which neither 
of the parties had in contemplation’ at the time the 
contraét was made. If the contract was entered into 
duting the latter part of the Japanese occupation, it 
may well ruin him. That also seems profoundly 
unjust to me. 

Now, as between a contract made in Moulmein in 
1943 and one made in Pakékku in 1944 or early 1945, 
the purchasing power of the Japanese currency would 
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necessarily yu fu other words, um onder to remedy 
injustice if wil be necessary to have some kind of 
sliding scale. [11:5 not for the Courts to invent, and 
apply a scale of its own which has not the sanction of 
the Legislature But it would he possible for the 
Legislature at least to divide the country into zones 
and the period of occupation into sub-periods. Thus 
the rate of purchasing power for a place which I will 
call X for each succeeding half year of the occupation 
could be fixed Of course, it would be arbitrary to 
some extent. 

Until this is done or some other solution is 
reached, all we can do is to send each case back for a 
further inquiry on its individual merits as was done 
by E Maung J. in Maung Sein Kho's case. This will 
lead to great expense to Government, great delays, 
and great dissatisfaction amongst the public. It may 
also lead in the long run to a breakdown in the 
machinery of the Courts which would be the more 
regrettable at a time when the maintenance of law 
and order and the confidence of the public in 
the administration of justice, always of the highest 
importance, has become increasingly a vital matter to 
the well-being of the community. 

Doubtless, it is necessary to find out what is being 
done in Hong-Kong, Malaya, and other countries. 
But the matter brooks no delay and it is most 
earnestly to be hoped that within a‘very few weeks 
of this judgment’ some legislation, even if of an 
emergency or.temporary character, will be enacted. 
I have rarely ventured to press the necessity for. 
legislation upon the législative authorities. Itis the 
business of the judges to interpret and to administer 
the law. But this becomes difficult indeed when they 
are faced with the alternative of deliberately inflicting 
hardship upon one of the parties in every suit, or of 
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directing im each sta. a further inauiry ato the 
economic situation at a parhcular place at a articular 


time—such .nquiry bejng useful only ii resgect of a 
particular decision and having so apphcation 
to the generality of cases that come before the 
Courts. 


Ba U, j.—The question raised by this reference is 
one which has been agitating the minds of the people 
of this country ever since it was liberated from the 
Japanese. And the question—to put it shortly and 
in language easily understandable to an ordinary 
layman—is what value Japanese notes had in relation 
to British notes at a certain time and at a certain 
place during the time of the Japanese occupation of 
Burma. That the Japanese during their occupation 
of Burma issued an unlimited amount of their 
‘notes’ was and is of such common knowledge that 
we can take judicial notice of it (37 Cal. 760 at 788). 
And, further, that if any person was found in posses- 
sion of British notes he was at once arrested by the 
Japanese as a suspected spy and put to torture was 
also of such common knowledge that we can also take 
judicial notice of it. The result was that though 
British notes remained current under the Japanese 
Military Ordinance, No. 6 of 1942 read with the Burma 
Monetary Arrangements, Ordinance, 1942, they entirely 
disappeared from circulation. The only notes that 
remained in circiflation were the Japanese notes and 
they thus performed the role of “the medium of 
excharige. As a medium of exchange they had some 
purchasing value. Therefore it is in my opinion 
unnecessary to go into the question whether or not the 
Japanese Military Commander-in-Chief had power 
under the Law of Nations to change the currency law 
of Burma during the time of occupation. 
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: 11 given place is a 
question, to soive which will involv, an unjustified and 
unjustifiable expenditure of time and Isbour. This is 
where in my opinion the Legislatere can come in and 
save the situation. In the absence of legislation 
regulating an exchange between Japanese aotes and 
British notes during the time of the occupation, we 
must solve the question in as equitable a manner as 
possible. 

Japanese notes being a medium of exchange had, as 
pointed out above, some purchasing value. Therefore 
a person why had the use of Japanese notes during the 
time of the occupation received some benefit from the 
owner and he must accordingly make compensation to 
the latter in respect thereof under section 70 of the 
Contract Act in view of the fact that Japanese notes are 
now worthless. 

The question is how compensation is to be 
computed, that is to say, whether it should be 
computed as on the day of the transaction or as on the 
day of the judgment. 

Leaving out what is not relevant to the purpose in 
hand section 70 of the Contract Act provides : 


“ Where a person delivers anything to him (another person), 
and such other person enjoys the benefit thereof, the latter is 
bound to make compensation to the former in respect of the 
thing delivered.” 


In other words, what the section means is that a 
person who has received benefit from another’ perseu 
should put that person back in as good a position as he 
would be in. Now, how would a person who had the 
use of Rs. 1,000 in Japanese notes, say, on the 12th 
June 1943 at Bassein from another person put that 
person in as good a position as he would otherwise 
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have Deen ins To do tha , peinted cal by ney fase 
the Chief Justice, we wee take a commod: Ue 
value of which has never ile seied mut and farce oat 


how inuch of that conwuodic. would be sbtainshic on 
the 12th June 1943 with ks 1,000 in fapanes. notes 
and see how much that commiedcity will fetch now in 
British notes. «We can ther get the sasis ior the 
calculation «fi compenssucn. The sine principle 
should, in my opinion, te apphed for computation of 
compensation for paymen’ for work dor, for services 
rendered and for materials supplied if ‘he intention of 
the parties, cither express or implied, at the time of 
the contract was that the paymcnat shovld* be made in 
Japanese notes and if tac dete for peyment should 
happen to fall after the liberatio: of Burrna. 

I may note that in Be#ara’s case (Civil First Appeal 
No. 18 of 1946) I refused io decide a similar question 
as, in my opinion, it did not arise fer decision on 
the particular facts of that case. 





BLaGDEN, J.—I agree with my Lord the Chief 
Justice, but in view of the importance of the question 
raised by this reference would like to state my reasons 
in my own way. 

I have had the advantage of reading the wdgment 
about to be delivered by my learned brother E Maung 
and entirely agree.with hés opinion as to the illegality, 
under international law, of the conduct of the occupier 
in relation to the currency of occupied Burma, 
But I donot think it would really make any difference 
i@he had been within his rights. What he in fact 
did was to attempt to oust the King’s rupee from 
circulation, by substituting a coin, or rather paper, 
of his own which he was pleased to call a ‘‘ rupee”. 

He evidently never achieved complete success 
in this, for despite his efforts a large number of the 
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King’s tupe. inust have remained outstanding and, 
for example. every column of General Wingate’s 
forces, introriucec) and put into circulation more of 
them, 

The result is that in a contract made in occupied 
Burma during iis occupation the word “rupee” is 
patently ambiguous, and when the Court is now asked 
to enforce such a contract its first duty is to ascertain, 
if it is in dispute, what the parties meant. 

With all respect to my learned brother Sharpe, 
who appears to have entertained that view, I cannot 
agree that it must be assumed, or even that it should 
be presumed, that the parties referred to the true 
rupee. There may, of course, be many cases in 
which they have, expressly or by necessary implication, 
done so, and in such contracts the time of contracting 
is an irrelevant factor. In what will probably prove 
the vast majority of cases, and the present is in my 
opinion obviously one of them, it will be found that 
the parties to a contract made during the occupation 
used the word “rupee” to mean ‘the generally 
current Japanese note falsely called a rupee,” 

Performance of a contract to pay in that so-called 
currency became impossible when it ceased to have 
any bartering value and, for my own part, I do not 
see why the contract should not therefore be 
considered .to have become void and the case to fall 
within sections 56 and 65 of the Contract Act. I 
see no reason why superveniig impossibility of 
performance of an obligation to pay money—whether 
lawful currency or not—should have a different legal 
effect from supervening impossibility of performance 
of any other obligation. But even if I am wrong in 
this, there can, to my mind, be no doubt that the 
case is, as the Chief Justice points out, covered by 
the still wider terms of section 70, and under either 
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section what “has to be done is to give the creditor 
proper compensation fer the benefit under the 
contract retained by the debtor. 

How is that compensation to be ascertained and 
expressed in the King’s rupees? The numerous 
cases in which judgment for sums payable in rapidly 
fluctuating foreign currencies has been recovered in 
the English Courts do not assist us. For there the 
only difficulty has been to fix the date as at which 
the conversion into,sterling falls to be made. Once 
that is ascertained, the rate of exchange prevailing 
on that date usually admits of ready proof, and the 
rest is a mere matter of arithmetic. 

The only way we can proceed—until the 
Legislature helps us—is by ascertaining the bartering 
value of the so-called “Japanese rupees” at the 
material date and place during the occupation—in 
this case the date and place the loan was made—and 
the .purchasing power at the date and place of 
judgment, of the King’s rupees, in relation to a given 
commodity To achieve a fair result, the commodity 
to be chosen should, other things being equal, be that 
commodity whose market price has fluctuated least 
during and since the war. For this reason I agree 
that paddy is not a suitable commodity to*choose, 
and I can suggest nothing more suitable than gold. 
It is true that this* may well put creditors who were 
owed money in ,Japanese currency in a _ better 
position than, for example, creditors under pre-occupa- 
tion conéetts. That, however, is not the fault of the 
method of assessing compensation but is the inevitable 
result of the lowered purchasing power of the King’s 
rupee, which in its turn is the common misfortune 
of all to whom the King’s rupees are payable. 

That our proposed answer will involve most 


complicated questions of fact in every case of the 
Ii 
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kid now tt queion + iegetiable. Bal it 
emphasizes the urgent need for some fixed scale 
with reference to different periods and different 
areas, Which only the Legislature can give us. 

For these reasons I agree with the judgment of 
my Lord the Chief Justice. The entire absence of 
pre-1947 authority on the question before us might 
make me feel some trepidation about our answer to it, 
but, as he points out, there scem to be only two 
other possible alternatives, and each of them produces 
so manifest and glaring an injustice that I feel no 
doubt at all about the matter. 


Wricnt, J.—I agree with my Lord the Chief 
Justice. 

In arriving at the matter of compensation to be 
awarded, I think itis undesirable that the purchasing 
power of British currency at the time should be 
the basis, because the value of* such currency 
fluctuated from time to time, apart from the general 
variation in the cost of living. I am therefore of the 
opinion that in the absence of any exceptional 
circumstances, gold is the best commodity by which to 
compute the compensation. 


E Maunec, J.—I am entirely in respectful 
agreement with my Lord both on the conclusions 
arrived at by him on the question referred t6 us and on 
the urgent necessity for legislation on the lines 
indicated in his judgment. hs 

In holding that the Japanese military authorities 
in occupation of Burma acted in excess of its 
legitimate authority at international law in setting 
up a parallel system of currency relating the same 
to the system established by the lawful Government 
of Burma, I was not unmindful of the precedents 
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set a the War of 1914—18 by Germans in France 1947 
and Belgium and the Austrians in Serbia repeated ko mauxe 
in the War of 1939 onwards by Germany and powers age 
associated with her German jurists and the’¥ Gox May 
Reighsgericht sought to justify these actions on the E Mauve, J 
theory that in,an effective occupation of enemy 
territory the power of the occupying country totally 
excludes and replaces the State power of a lawful 
Government. This theory has not received general 
acceptance and is fot in consonance with modern 
views on the status of the occupying power. 

The right of an occupant in occupied territory 
is merely a right of administration. McNair in his 
Legal Effects of War, Second Edition, at page 337, 
has stated the rule to be that : 


“The occupant being under a duty to maintain order and 
to provide for the preservation of the rights of the inhabitants 
and having a right recognized by international law to impose 
such regulations and make such changes as may be necessary 
to secure the safety of his forces and the realization of the 
legitimate purpose of his occupation, his acts, whether legislative, 
executive, or judicial, so long as he does not overstep these 
limits will be recognized by the British Government and by 
British Courls of Law.” 


Articles 42 to 56 of the Hague Regulations of 1907 
clearly cannot be invoked ih support of the exercise of 
the occupying power of effecting a change in the 
currency system of the occupied territory and to make 
that change-binding on the lawful Government. 

“The decision in the Bank of Ethiopia v. National 
Bank of Egypt and Liguori (1) does not militate 
against the view that the acts of the de facto 
Government of the occupying power must, in the 
circumstances of the present case, be tested by 








(1) (1937) 1 Ch.D., p. 513. 
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such acts being necessay for preserving peace, 
order and good government, 

If then the enemy in occupation had no right 
to set up an additional system of currency and to 
relate it to the system established by the lawful 
Government it follows that a -“ promissory-note”’ 
in terms of such currency established by the 
occupying power does not satisfy the test for a 
promissory-note within the meaning of section 4 of 
the Negotiable Instruments Act. A promissory-note 
within the meaning of the Act must contain an 
unconditional undertaking to pay a certain sum of 
money only. The medium of the payment for a 
valid promissory-note must be legal currency, not 
necessarily of the country where the note was made ; 
but the currency in terms of which the note is 
expressed must be such as would be legal in some 
country of the world. The military notes of the 
Japanese occupation in Burma do not pass this test. 
Accordingly the suit in the case, out of which the 
present reference arises, cannot be treated as a suit 
on a negotiable instrument. It will have to be treated 
as a suit on a transaction falling Within the purview 
of section 70 of the Contract Act. The liability of 
the defendant would then be to make compensation 
to the plaintiff in respect of or to restore the thing 
delivered. The alternative remedy of restoration of 
the thing delivered is out of the question. Japanese 
notes in 1942 had a certain purchasing power, whereas 
they now are mere scraps of paper, dévoid of-all 
barter value, 

Section 70 of the Contract Act is a residuary 
provision in very wide terms. Its operation would 
no doubt be excluded by a specific provision in the 
Act applicable to the circumstances established in 
the case but unless so excluded the application of 
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the provision is limited only by the three conditions 
stated therein, It has been suggested that section 65 
of the Contract Act is such specific provision as would 
exclude section 70; the result of the application of 


section 65 would lead to exactly the same result as- 


the application of section 70 as far as this case is 
concerned; and it is unnecessary for the purposes 
of this case to decide finally on the respective claims 
of sections 65 and 70 of the Contract Act. With 
respect, however, it does seem to me that the 
appropriateness of section 65 of the Contract Act 
in the circumstances established in the case is not 
so very apparent. The proposilion that the agreement 
evidenced by the “ promissory-note’’ was discovered 
to be void or that the contract of which this 
promissory-note is a part has become void is one 
which appears to me to be open to question. 
However, I shall not pursue this matter further. 

I agree that gold would be the most suitable 
medium in determining the compensation. The 
quantity of gold that the relevant number of Japanese 
notes would have purchased at the date of the 
transaction being first determined, the present value of 
that quantity of gold, in the special circumstances 
arising out of the enemy occupation of Busma, will 
give a fair indications of the amount of compensation to 
be awarded. 
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FULL BENCH (APPELLATE CRIMINAL) 


Before Siz Ernest H. Goodman Roberts, hs , Chicf Justice, Mr. Sustice Ba 1, 
Myr, fustice Blagden, Mr. Justice Gledhill and Mr. Justice ko Manag. 


THE KING 
v 
SHWE AH (alias) TUN THEIN 
NGA PARI (alias) CHIT SEIN 
AND 
NGA MYAING aAnpD ONE 
SHWE AUNG 
oe 
THE KING* 


Young Offenders det, 1930, s. 10 and Part L—Special Judyes Act, 19-46, 
ss. ft, 7-—~Powers of a Special Judge regarding young offenders. 
Held - The terms of the Special Judges Act, 1946, are wide enough to 
convey to all Special Judges the powers and duty conferred by Part IL of 
the Young Offenders Act, 1930. 


Tun Byu (Advocate-General) for the Crown. 


Roperts, C.J.—The immediate question for 
consideration of this Full Bench is whether a Special 
Judge as such has power to send an offender under 
16 years of age to prison. The answer to it carries 
with it the answer to a question of probably more 
general importance, namely, whether such a judge 
has any of the powers or the duty conferred and 
imposed upon Courts by Part II of the Young 
Offenders Act, 1930. le 

Shwe Ah and Nga Pari, who were found by “the 
trial Court to be 15 and 14 years of age respectively, 
were, along with three elder persons, Nga Myaing, 

* Criminal Revision Nos. 133A and 134A of 1947 and Criminal Appeals 


Nos. 657 and 658 of 1947 against the order of J. D. Ghosh, 3rd Special 
Judge, Moulmein, passed in bis Criminal Regular Trial No. 52 of 1946, 
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Nga Kham and Shwe Aing, convicted betore the 
learned 3rd Special fudge, Movlmein. of dacoity 
with murder. Each ofthe two boys was sentenced 
to six months’ rigorous imprisonment, from. which 
conviction and sentence neither has appealed. The 
three elder persons have appealed against these 
convictions and sentences ; and the matter having 
thus come to the knowledge of this Court, the 
present revision proceedings were opened for deter- 
mination of the question of ihe legality of the sentences 
on these two boys. 

That question depends on the construction of the 
relevant sections of the Young Offenders Act, 1930, 
and the Special Judges Act, 1946, and it will be 
convenient to consider the provisions of the later 
enactment first. 

Section 4 (1) thereof begins as follows : 


“A Srecial Judge may try any offence punishable under 
any law for the time being in force, rae 


Pausing at this point, one observes that the Legislature 
has clearly avoided pedantic accuracy in the interest 
of economy of words. For Courts do not try 
“offences”? but “ persons accused of offences.” 
To take the words in their absolutely literal sense 
would mean that untess the offence charged against 
an accused persone had if fact been committed the 
Special Judge would have no jurisdiction over him ; 
whereas his duty is, of course, to find out whether 
an offenge.4zas been committed or not. 
““If one finds that the Legislature has been sparing 
in the use of words in one part of a sub-section, it 
is not unreasonable to suppose that it may have been 
equally sparing in another part of the same sub-section. 
The sub-section in question then proceeds “ and 
may pass any sentence which is authorized by law.” 
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1947 Taking both parts of the sub-section toyether, 
Tue kins and ignoring for the moment the relevant provisions 


suwean of the Act of 1930, there can be no doubt that what 
ge the Legislature meant, and expressed rather tersely, 
pooh was : A Special Judge may try any person accused 
Cur Sein of any offence who might lawfully be tried by any 
Nea Wiens “CHO {as against Military, Naval or Air Force) Court 
Swe Atxc 12 Burma, and may, on a conviction, pass any sentence 


is tee which such Court might lawfully pass on the particular 
HE KING. 
Moe offender for that offence. 

Cr If matters rested there, it might be open to doubt 


whether a Special Judge has power to make orders 
on a conviction which possibly do not fall within 
the strict interpretation of the word “sentence”. 
For example, orders under section 562 (1) of the 
Criminal Procedure Code and custody orders under 
section 16 (a) of the Young Offenders Act are probably 
not “sentences” even in the present context, for 
neither such order finally determines the fate of the 
person convicted. But any such doubt would be 
academic, in view of section 7 of the Special Judges 
Act, which runs thus : 


“7 Save as otherwise provided in this Act, the 
provisions of the Code and of any other law for the time 
being in force shall, to such extent as they may be 
applicable, apply to trials before a Special Judge and to all 
matters connected with or arising from such f¢rials.” 


Again ignoring the earlier Act for t* moment, 
this section, -read with section 4 (1°, plainly 
empowers the Special Judge to make orders 
(not being strictly ‘“‘sentences’”’) under section 
562 (1) of the Criminal Procedure Code or any 
other law, just as it enables him, for example, to 
order the return of exhibits to their owners. 
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Turning how to the earler cnactment, I shall 
refer to the material sections 1: what seems the 
logical order for present purposes rather than the 
numerical order. 

Section 15 (1), which is in Part U1, runs thus: 


"75, (2) Notwithstanding anything contained in any other 
law, no person under 16 shall be sentenced to death or 
transportation, and no person under 16 shall be sentenced 
to imprisonment except by a Court empowered under this 
Part and on the certificate of the Cow that the offence is so 
serious or the offender is so unruly or depraved a character 
that the methods of dealing with him provided by this Part 
are not suitable.” 


I may observe that the trial Court in the 
present case did not give the certificate required 
by this section. But the learned Judge considered 
most carefully the possibility of not sending these 
boys to prison, and obviously was of opinion— 
and, we think, rightly,—that on both grounds 
contemplated by the sub-section the methods of 
dealing with them provided by Part II of the 
1930 Act were unsuitable. If his attention had 
been called to the need for such a certificate, he 
would certainly have issued it, and his omission to 
do so has not in fact occasioned a failure cf justice. 
We are, therefore,* precluded by section 537 of the 
Criminal Procedtre Code from interfering with his 
sentence ‘merely because no such certificate was 
issued. : 

Sub-ssttion (2) of section 15 does not now 
concern us. 

Section 16 sets out the methods of dealing with 
young offenders which the Legislature intended 
normally to be employed. 

Sections 37 to 38, which are also included 
in Part I] of the Act, create, and provide 
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punishment for, offences capable of being comunitted 
by adults, and in view of the opening words of 
section- 10, to which I shall refer in a moment, it 
follows that if a Special Judge is not empowered, 
under section 10 of the 1930 Act, read with 
section 4 of the 1946 Act, to deal with young 
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enactment, he is equally powerless to try adult 
persons charged with these offences. 

In view of the wide words of sections 4 and 
7 of the 1946 Act, such a conclusion would be a 
startling one to draw. 

The whole matter, therefore, resolves itself into 
the question whether a Special Judge is empowered 
and given duties by section 10 of the 1930 Act— 
if not, that section and section 4 of the 1946 Act 
are in direct conflict. 

Section 10 opens with the following words : 


“The powers and duty conferred and imposed on Courts 
by this Part may be exercised and performed by any of the 
Courts hereunder mentioned, in original, appellate and 
revisional jurisdiction, in cases within their powers and 
jurisdictions as definecl by other laws . . .. . .” 


There follows a list of five Courts and classes of 
Courts {(a) to {e)] existing in Burma in 1930, 
which include, under (a), the ~ High Court. This 
was no doubt unnecessary, in view of that Court’s 
inherent powers, but the Legislature evidently 
thought it convenient to make a comprehensive list 
of the existing Courts with which it wes,dealing. 

The learned Advocate-General, whose assistance 
we have had in dealing with the points thus raised, 
carefully drew our attention to the absence from this 
list of Special Judges Courts, but, after all, this is 
only natural, as Special Judges were undreamt of 
in 1930. 
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If the seetion stopped ai that point, no coubi 
vicat difficulties would arise respecting o.1) deersivii. 
It however proceeds as follows : 


“ Explanation.—Nothing in this section shall be deemed, 


to limit the exercise by any Court of the jurisdiction 
conferred on it by any other law except in so far as such 
jurisdiction is expressly limited by this Act.” 


Now what is the purpose of this explanaiton ? The 
learned Advocate-General felt obliged to admit, 
and, in our opinion, wisely, that either the 
explanation was meaningless (a conclusion which we 
must endeavour to shun), or that the Legislature 
was designedly avoiding the erection of a barrier 
around the gurisdiction of some Court which the 
Legislature *ight hereafter set up with wide powers 
to administer the criminal law. 

A new law, the Special Judges Act of 1946, 
which comes under the head of “any other law 
in the explanation to section 10 has set up Courts 
of Special Judges, whose powers as Courts of First 
Instance are plenary. They are not limited or 
intended to be limited in any way. Certainly 
their jurisdiction could not be expressly limited by 
the Act of 1930, the framers of which newer knew 
that such Courts would arise. 

The explanation toe section 10 of the Young 
Offenders .Act, therefore, makes it clear that nothing 
in the section is"to limit the excercise of their 
jurisdiction. 
=*Doubtless, the matter need never have been 
referred to a Full Bench, if for greater caution 
and the removal of doubts, the Special Judges 
Act had expressly conferred upon Special Judges 
the power to deal with cases under Part IT of the 
Young Offenders Act. But, in our view, this was 
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not strictly necessary, and the terms’ of the Act 
of 1946 are wide enough to convey to all Special 
Judges the powers and duty conferred by Part Ii 
of the Young Offenders Act, 1930. 

It follows that the sentences on the young 
offenders with whom we are concerned were lawful, 
and so much of their imprisonraent has been 
served that it would be most undesirable for us to 
interfere with the sentences by substituting whipping, 
the only practicable alternative to imprisonment in 
the present case. 

Much, therefore, as we dislike the idea of 
sending boys under 16 to prison, we have now 
no option in the matter, We make no orders in 
revision, and the appeals of Nga Myaing, Nga 
Khaing and Shwe Aung must now be disposed 
of by the Judge to whom they were originally 
submitted. 


Ba U, J.—I agree. 
BLAGDEN, J.—I agree. 
GLEDHILL, J.—I agree. 


E Mauna, J.—I agree. 
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SPECIAL BENCH (INCOME-TAX REFERENCE). 


Before Sir Ernest H, Goodman Roberts, Et., Chief Justice, 
Mr. Justice Blagden and Mr, Justice Wright. 


COMMISSIONER OF INCOME-TAX, BURMA 
v2 


Messrs. EIN SHIN (alias) HENG SHIN.* 


Burma Income-Tax Act, §. 23 (3)—Assessment made to the best of 
Income-Tax Officer's judgment—Not bad in law. 


Held: The assessment made under sub-section (3) of section 23 is not 
bad in law because it is made to the best of the Incame-Tax Officer's 
judgment and this fact is stated in the assessment order, if he had 
materials upon which a decision could be reached under section 23 (3}. 


In re Lachhman Das Naraine Das, Income-Tax Cases 2, at page 4, 
approved. 


Chan Tun Aung (Government Advocate) for the 
Commissioner of Income-Tax, Burma, 


Tun Aung for the respondent. 


RoBERTS, C.J.—The following question has been 
submitted to us on a reference made by the 
Commissioner of Income-Tax, Burma, under 
section 66 (2) of the Burma Income-Tax Act: 


“Whether the assessment made under sub-section (3) of 
section 23 is bad in daw because it is made to the best of the 
Income-Tax, Officer's judgment and this fact is stated in the 
assessment order.” 


In my. #pinion, the answer must be in the 
“négative. Section 23 of the Income-Tax Act sets 
out that the Income-Tax Officer shall make an 
assessment on the basis of a return to be furnished 
by the assessee if such return is correct and 





*Reference by the ‘Commissioner of Income-Tax, Burma, under 
section 66 (2) of the Burma Income-Tax Act. 
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complete. If hc has teason to believe that the 
return is incorrect or incomplete he is to serve a 
notice upon the person making it requiring the 
latter’s attendance or production of evidence in 
support of the return, When the return has been 
supported in compliance with this notice, section 23 
(3) says that the Income-Tax Officer “shall by an 
order in writing assess the total income of the 
assessee and determine the sum payable by him 
on the basis of such assessment.” 

We are invited to say that if the Income-Tax 
Officer is incautious enough to say in making an 
assessment order under this sub-section that he has 
done his best on the materials submitted to him, 
then the order cannot possibly be an order under 
this sub-section. This startling proposition is sought 
to be justified by reference to section 23 (4), which 
(as amended by section 18 of the Income-tax 
Amendment Act of 1946) runs as follows: “If any 
person fails to make the return required by any 
notice given under sub-section (2) of section 22 and 
has not made a return or a revised return under 
sub-section (3) of the same section or fails to comply 
with all the terms of a notice issued under sub- 
section (4) of the same section or, having made a 
return, fails to comply with all the terms of a notice 
issued under sub-section (2) of this section, the 
Income-tax Officer shall make the assessment to the 
best of his judgment and determine the sum payable 
by the assessee on the basis of such asséSsinen+;’ 
etc. 

The Act states in a compendious manner first 
that the assessee must make a return and, if it 
is accepted by the Income-Tax Officer, the 
assessment proceeds upon it. If it is not accepted 
at once, further evidence may be sought for and 
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when it is forthcoming the assessment then proceeds 
under sub-section (3). But if the assessee makes 
default, that is to say, if he makes no return 


or does not comply with the notices served upon 
him to enable the Income-tax Officer to proceed 


to assessment, the Income-tax Officer must make 
what is known as a best judgment assessment under 
sub-section (4), which simply means that he must do 
the best he can. This certainly does not mean that 
where the assessee had not made default the Income- 
tax Officer is to do less than his best to arrive at a 
fair and proper assessment. 

As pointed out by Dalal J. in In re Lachhman 
Das Narain Das (1), the only difference between 
sub-sections (3) and (4) is that in cases falling under 
sub-section (3) he is to arrive at an assessment to 
the best of his judgment on the evidence before 
him, whilst under sub-section (4) he is to arrive at 
an assessment to the best of his judgment in the 
absence of such evidence. 

That really concludes the matter, But U Tun 
Aung, the Advocate for the assessees, has asked us 
in effect to answer another question. It is 
conceded that the assessees never made default: 
‘they completed a return but when the Income-tax 
Officer considered ‘the available evidence under 
section 23 (3) hé rejected the assessee’s method 
of accounting as in fact unreliable: and with his 
conclusions of fact we have nothing to do. He 
has, give: “reasons for rejecting the assessee’s 
accounts and his decision in this respect is not 
shown to have been either arbitrary or capricious, 
He then took into consideration a number of other 
facts and arrived at a decision, and we are now 
asked tO say as a matter of law that there were no 


(1) Income-tax Cases 2, at page 4, 
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materials before him on which to found this 
decision, and that he has really proceeded to an 
assessment under sub-section (4), that is to say in the 


absence of any materials, which he was not justified 


in doing unless the assessee had made default. 

This contention cannot be supported. It is 
abundantly clear that the Income-tax Officer had 
materials upon which a decision could be reached 
under section 23 (3). The assessees were carrying 
on business of licensed traderr in Hlawea and 
country spirit in Rangoon. The Income-tax Officer 
knew what,the licence fees were, and he had the 
assessees’ statement as to the wages paid to their 
servants in the course of their business. One of the 
partners appeared before the Income-tax Officer and 
gave him details with regard to manufacture, out- 
put and costs. The assessees’ place of business was 
visited in order to judge of the extent of the 
business, and the assessment order shows that these 
matters were taken into account. 

We have considered the unofficial report of a 


‘Patna case in which the assessee had no chance to 


explain his own books. This was not the case here 
because after ‘the assessment order was made -the 
assessees appealed as they had a right to do by 
reason of the fact that the assessment was made 
under section 23 (3) and not under sub-section (4). 
The proviso to section 30 of the Act precludes a 
right of appeai in cases where the assessee has made 
default and has consequently been ass@ssed. ugder 
sub-section (4). Since the assessees here could and 
did appeal (and indeed this appeal was partly, 
though not entirely, successful) their grievance has 
been ventilated. Their grievances now are exactly. 
the same as those which formed the groiinds of 
their appeal and which were fully dealt with by the 


ad 


gO47 | RAWNs. eel op AM BE POR TS 


\ostcta? Comme aoith ub tae oder, cic particularly 
in parayraphs 6 and / thereof. We onnot permit 
the conclusions of fact'at “which he arrived’ to be 
reopened: it Ixs not been establish! that he, 







made any mistake im law. © Tun Aung has 
suggeste that before reaching a finai conclusion 
the Income-tax’ Officer ought to have shown the 
assessees his tentative. conclusions and to have 
invited their criticisms, There is no warrant for 
saying that this was his duty, and i would cause 
endless delay, worry and expense if propositions 
and counter-propositions could be bandied about in 
repeated disputations. The assessees have had their 
right of appeal of questions of fact and have 
exercised them aiready and have exhausted them. 
Accordingly, the answer to the question propounded 
in this reference must be in the negative and the 
Commissioner of Income-Tax is entitled to his 
costs : Advocate’s fee twenty-five gold mohurs. 


BLaGDEN, J.—I agree. 


WriGut, ].—I agree. 
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CIVIL REFERENCE, 


Before Sir Ernest H.Goodman Roberts, Kt,, Chief Justice, Bir Susttee Gledhill 
and Mr. Justice E Maung. 


CapTaIN ORVILLE PO v. IRIS PO ann one* 


Burma Divorce Act, s.17—Advocate must appear in apNieations for confirmation 
Evidence must be heard by District Judge. 


Held : Applications to confiim a decree for dissolution of marriage will be 
dismissed unless the petitioner chooses to instruct an Advocate to appear. 

Heid further ; Petitioner for dissolution of marriage ought not to be neard 
by the Registrar but by the District Judge in order to enable him to judge the 
value of the evidence called in support of the petition. 


Roperts, C.J.—This is a reference made by the 
District Judge of Mandalay under section 17 of the 
Burma Divorce Act, asking this Court to confirm a 
decree for the dissolution of marriage at the instance 
of one Captain Orville Po. 

The case is down for hearing before us; but, in 
conformity with the practice which has been allowed. 
to grow up, but which must be discontinued, no 
Advocate appears. Cases sometimes arise in which 
the validity of what the District Court has done or the 
procedure which has been adopted require close 
scrutiny and the assistance of an Advocate is desirable. 
Moreover, nothing can reasonably be described as a 
“hearing” which consists merely of depositing papers 
on the Bench before the Judges and leaving them to 
do their own .work in silence. fn future, therefore, 
applications to confirm a decree for dissolution of 
marriage will be dismissed unless the petitioner chdoseés 
to instruct an Advocate to appear. 

' In the present case our task is fortunately an easy 
one. I need not recapitulate the details, but the 





* Reference by the District Judge, Mandalay, under section 17 of the 
Burma Divorce Act. 
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that there was evidence ypon which he could grant a Capra 
. {oRVELLE Pu 

decree. The evidence, however, was recorded by the v. 
Registrar, and he, in conformity with the rules, should., ,vy one. 
have referred such a matter as a divorce proceeding to 
the Disirict Judge and not taken the evidence himself 
In hearing petitioners for divorce it is importaat that the 
District Judge should hav- the petitioner before him 
and should be able to judge of the value of his evidence 
and of the value of the evicerce called in support of 
the petition by observing the demeanour of the 
witnesses and, if necessary, by cross-questioning them. 
Accordingly, petitioner for dissolution of marriage 
ought not be heard by the Registrar, who should refer 
them at once to the District Judge. 

The District Judge in this case rightly granted a 
decree nisi, and we confirm the decree for dissolution 
of marriage granted by him. 


Rovents, C.J. 


GLEDHILL, J.—I agree. 


E Maune, J.—I agree. 


a 
ae) 


1947 


Mar. 5, 


Pass oO LAW REPORT BUry, 


APPELLATE CIVIL. 
Before AY tustice Ba U and Mr Justice Shas jc 


RAHAMATULLA KHAN (ApPeLtant’ 
es 
MOHAMED HUSSEIN (Responpent),* 


Section 63A of Transfer of Property d¢t—improvemcut—Whal if is—laiprove 
ment to be distinguished from mere repairs—Acauing of plrases “ to 
Preserve, property from deterieration ane destruction ° and ** mude im 
compliance with the order ofa public servant ov puble anthority.” 

The word * improvement ” in section 63A of Transfer of Property Act is 
used in its ordinary dictionary sense to mean ‘to vruke belter or ameliorate in 
any way or to increase its value or usefulness.” Improvement should be 
distinguished from mere repairs 

Mortgagee is not entitled to costs of all improvements, but only to the costs 
of such improvements as are {1) necessary to preserve the inortgaged property 
from destruction or deterioration, .2) necessary to prevent the security from 
becoming insufficient or (3) made in compliance with lawful order of any 
public servant or public authority, 

Sidrawapta Baswantrao v, Shidappa Virappa, A IR, (1929) Bom 230, 
followed. 

A house under an usuiructuary morigage was damaged by a bomb which 
fell nearby. Later the Deputy Commissioner requisitioned the house for the 
Civil Surgeon who ordered or rather requested the mortgagee to repair the 
house. The full repair of the house would have cost Rs 5,900; the mortgagee 
spent only Rs. 414-8-0, used some materials supplied by the Civil Surgeon and 
repaired the house just to make it habitable. 

Held,, Sach repairs were not improvements within the meaning of 
section 63A of the Act, nor were they necessary “to prevent the mortgaged 
property from destruction or deterioration ” of “ made in compliance with the 
order of public servant or public authdrity.” The later clause refers to an 
order given in the interest of the general public by a, public servant or 
authority duly empowered to do so, ¢.g., an order under section 133 of the 
Code of Criminal Procedure or section 1£9 of Burma Municipal Act. Order or 
request of Civil Surgeon did not amount to such an order... 

illustrations of improvements “necessary to prevent déicrioreties.-or 
destruction ’’ are given in the judgment of Mr. Justice Sharpe. 


S. N. Sastry for the appellant. 


A N. Basu for the respondent. 





* Civil Ist Appeal No, 21 of 1946 against the decree of ‘the District Court 
of Sagaing in Civil Regular No, 4/of 1946. 


alises out of a suit filed 
by ihe appellant ugh fs agent for redemption 
of two pueca houses and their sites situate in 
Sagaing, The mortgege was a usufructuary mortgage 
made on the i3th ovember 1941 for Rs, 600. Tt was 
redeemable only after one year froin the date of the 
mortgive. About three weeks later the war in East 
Asia broke out and the appellant went away to 
india, leaving his agent, Abdut Gaflar Khan behind 


in Burma. When the Sagaing District was liberated 





from the Japanese in or about March 1945 by the 
Brilish Forces, Abdul Gatiar Khan occupied one of 
the suit houses, but not long after the defendant- 
respondent Mohamed Hussein asked Abdul Gaffar 
Khan to vacate and give up the possession of the 
house, saying that the Civil Surgeon of Sagaing 
wanted to occupy it. In compliance with the 
request Abdul Gaftlar Khan moved out of the house 
and the deiendant-respondent made certain repairs 
to the house just to make it habitable for the Civil 
Surgeon. He put a new roof of old corrugated iron 
sheets on the kitchen and a roof of thatch on the 
garage and a door to the former. He used the 
tarpaulins supplied by the Civil Surgeon for the 
roofing of the covered-way leading from the *house 
to the kitchen. He also put in a few new steps in 
place of the old ones which had been missing from 
the westernsladder of the house and a new floor 
and a balustrade to the upper verandah of the 
house, A few holes in the roof of the house were 
‘alo patched up. The repairs cost the defendant- 
respondent Rs. 414-8-0. Some time after these 
repairs had been done, the agent of the plaintiff- 
appellant asked the defendant-respondent to allow 
_him to redeem the property, but the latter refused 
to do so. The present suit was accordingly filed. 
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The plaintiff-appellant asked for costs of the suit as 
the defendant-respondent had refused io allow his 
agent to redeem the property and :he iesine profits 
from the date of the suit up to the date of the 
delivery of the possession of the hcuses 

The defendant-respondent by his written statement 
pleaded that as the agent of the plaintiff-appellant 
was not empowered to redeem the properties, 
redemption was not allowed. And he further 
pleaded that as the property had been damaged as 
the result of bombing, he had to make certain 
repairs firstly under orders of the Civil Surgeon of 
Sagaing and secondly to preserve the same 
from destruction or deterioration. He accordingly 
contended that redemption could not be allowed 
unless the mortgagor was prepared to pay the cost 
of repairs with interest at the rate of 9 per cent 
thereon from the Ist of June 1946. 

These pleas found favour with the trial Court 
and the redemption of the mortgage was allowed 
on payment of the mortgage money Rs. 600 plus 
Rs. 414-8-0, costs of the repairs and the interest at 
the rate of 9 per cent on the latter sum with 
effect from the Ist of June 1946. 

In so holding the learned Judge of ‘the trial 
Court relied on sub-section (2) of section 63A of 
the Transfer of Property Act. The said sub-section 
is in the following terms : 


“Where any such improvement was effected at the cost 
of the mortgagee and was necessary to preserve the’ prippety 
from destruction or deterioration or was necessary to prevent 
the security from -becoming insufficient, or was made in . 
compliance with the lawful order of any public servant or 
public authority, the mortgagor shall * * be liable to pay the 
proper cost thereof as an addition to the principal money 
with interest * *.” 
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From thise what is clear is that the morteepor had 


; Bs TELLS KAN 
1 propery v 


only if they are necessary to preserve 

from (1) destruction or deterioration, or (2) “OHM 
necessary to prevent the securitv from becoming siete 
inadequate, or (3) done under the orders of 

public authority 

Therefore the whole question is what 1s meant 
‘by “improvement” as used in section 63A vf 
the Transfer of Property Act. The word 
“improvement” is “not defined in the Act. The 
ordinary dictionary meaning of the word is—“ to 
make better or ameliorate in any way ; fo increase 
the value or usefuiness.” 

Yhis is,° in my opinion, the meaning that must 
be given to the word “improvement” as used in 
section 63A of the Transfer of Property Act. If 
so given, then we get this position. If the 
mortgagee in possession makes the mortgaged 
properly better than what it was before the 
mortgage so as to preserve the property from 
destruction or deterioration, or to prevent the 
security from becoming inadequate, or if he makes 
it under orders of a public servant, then the 
mortgagor is liable to pay the cost of if, as an 
addition to the psincipal money with interest 
thereon at the agreed erate if the rate is fixed, 
but, if not, at 9 per cent per annum. Here in 
the present case, a$ stated above, the defendant- 
respondent pat a new roof of old corrugated iron 

“Sects Gn the kitchen, a roof of thatch on the 
garage, put a few steps in place of the old ones 
in the western staircase of the house, put a new 
balustrade and floor on the upper verandah and 
patched up a few holes in the roof of the house. 
They cannot by any stretch of imagination be said 


will be lable to pay the cost of the improverocnis — Fanama- 
a 
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to be improvennst They are ordinary repairs. 
This is the view taken by Marten <.J. and 
Murphy J. in the case of Sidrawappa Ba: wantrao 
v. Shidappa Virappa (1), the headnote of which 
says: “ Putting wp a staircase in an old house is 
a repair more iv the nature of an ordinary repair 
than an improvement which would raise the value 
of the property permanenily.” 

That what the defendant-respondent had done 
was only in the nature of repairs is proved! by the 
evidence of his witness, Mohamed Shariff, who 
says: “1 inspected them and found that if he 
were to carry out all the repairs it would have 
cost him about Rs, 5,000. 1 told him accordingly. 
I also told him to carry out only those repairs 
which were urgently necessary and that it would 
cost him about Rs. 400 or Ks, 500 to carry them 
out.” 

And the defendant-respondent. followed _ that 
advice. Such being the case, section 63A of the 
Transfer of Property Act does not, in my opinion, 
apply. Assuming for the sake of argument—contrary 
to what I have already held—that what the 
defendant-respondent had done was in the nature 
of improvements, then the burden of proof would 
be on him to prove that he had to make those 
improvements (1) to preserve the mortgaged property 
from destruction or deterioration, or (2) to prevent 
the security from becoming insufficient, or (3) he 
had to make those improvements under orders of 
a public authority. soir 

From ‘the evidence of his own witness Mohamed 
Shariff, already quoted above, what is clear is 
that if the defendant-respondent wanted to prevent 





{1} A.LR. (1929) Bom, 230. 
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the mortgaged propei, trom destruction ul 
deieroration or irom tecor.:ig msuthcient, he must 


lay out not Rs. 4i4-b< but nearly Rs. 5,000 
What he did was ch repairs 4s 
were necessary io : 
houses habitabie tor the Civil surgeon of Segaing. 
ji is irue thei housc was requisitioned by the 





Deputy Commissioner, Sagaing, tor the Civil 
Surgeon and that the laticr asked the defendant- 
respondent to make certain repairs io the house 
and the defendant -Tesponcent did it. This could 
not, however, 12 my Opinion, be said to have been 
done “in compliance with the lawful otder of any 
public servant or public authorily ’ within the 
meaning ‘of section 603A of the Transfer of 
Property Act. The clause, “where any such 
improvement was made in compliance with the 
lawful order of any public servant or public 
authority ’’ as used in the aforesaid section, in my 
opinion, means an improvement made in compliance 
with the order given in the interests of the general 
public by a public servant or authority duly 
empowered to do so. 

Now, take the case of a building the condition 
of which is such that it is likely to fall and cause 
injury to those living therein or to those living 
nearby, then the atthorities such as _ those 
mentioned in section 133 of the Code of Criminal 
Procedure or section 119 of the Byrma Municipal 
Act can gve lawful orders to the owner or to the 
“mortgagee in possession to repair or, if necessary, 
to improve it so as to remove all elements of 
danger. If the person to whom the order is 
given happens’ to be a mortgagee in possession 
and if the mortgagee makes necessary repairs and 
if such repairs are in the nature of improvement, 
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then, in my opinion, section 63A of the ‘Transfer 
of Property Act will apply. It does not, as | 
have said above, apply to the case of an order or, 
rather, a request made by an official, as in this 
case, to make certain repairs so as to make the 
house ft for his habitation, 

Therefore, trom whatever point of: view the case 
is considered, section 63A of the Transfer of 
Property Act does not help the defendant-respondent. 
Nor can the defendant-respondent invok: the aid of 
section 72 (8) of the Transfer of Property Act. It 
appears from the evidence on the record that he 
never called’ upon the mortgagor to make necessary 
repairs. His learned counsel submits that his client 
could not do it as the mortgagor was away in 
India, but there was the agent of the mortgagor 
living in Sagaing and the defendant-respondent 
could have asked that man to do the repairs. 
Assuming, as contended by the learned counsel for 
the mortgagee, that the agent of the plaintiff- 
appellant was not empowered or authorized to do 
repairs to the mortgaged houses or give consent 
to the repairs being done, the defendant-respondent 
could have written to the mortgagor himself 
in India, seeing that he did so subsequently in 
connection with the redemption- of the mortgage. 
What, in my opinion, in the circumstances of the 
case, is applicable is section 76 (d) of the Transfer 
of Property Act. The mortgage” amount is only 
Rs, 600, Even taking 12 per cent per annum as 
the reasonable rate of interest, the total amount of 
interest per year will not come to more than 
Rs. 72, but the defendant-respondent has already 
got more than Rs. 600 by way of rent from the 
Civil Surgeon of Sagaing. This is more than the 
amount which he has lent to the plaintiff-appellant. 
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Theretore » lovking at the case froin every wont vi 
view, thie fatet idan-respondei! vei vo 1 t Boy 
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For these reasons I would modify the preliminary 
decree passed by the District Court of Sagaing 
by allowing the plaintifi-appcliant redemption of 
the mortgaged properties on paymeni of Rs. 600. 
As the plaintiff-appellant has won substantially on 
the point raised both in this Court and in the 
lower Court he “is, in my Sei entitled to 
the costs incurred both in this Court and in the 
triar Court. 

SHARPE, J.—I agree. 

The house with which we are concerned in this 
appeal was damaged by a bomb, which ieil near by; 
it was not a direct hit. The extent of the damage 
done can be judged by the fact that it would have 
cost about Rs. 5,000 to put the house back into the 
same condition in which it was prior to the bomb 
falling. The work which was in fact done by way 
of repair cost only about Rs. 400; it is quite 
obvious that all that was done was sufficient to 
enable the house to be lived in, and nothiag more, 
and that the house .was not restored to anytling like 
its former condition; still less was it “improved”, 
within the ordinary meaning of that word. 

The sole question is whether the doing of these 
minor works, RoStig about Rs. 400; was ‘‘ effecting 
an*uiiprovement”’ within the meaning of section 63A 
of the Transfer of Property Act. Apart from any 
special considerations, I should have thought that 
“improvement” meant putting premises into a better, 
or more valuable, condition than that in which they 
originally were. But I must confess that, reading 
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scciton 634 asa whole, | was at first in considerable 
‘coubi about this oaiter. | asked myself: how 
.an an improvement cver be ~necessary to preserve 
property from jeterioration? I could understand 
how restoring fully a house to its original state 
might be necessary for the purpose mentioned, 
but £ could not understand how i: could ever 
be necessary to do more than that—in other words, 
to improve it.: I think that the answer is to be found 
in some observations made by my Lord during the 
course of the argument before us: if a house is on 
a tiver-bank and there is serious erosion, it will 
certainly be necessary to do something to preserve 
the property from destruction, and it may well be, 
in such a case that the only way of saving the 
house will be to underpin it, or build up a concrete 
embankment underneath it, the result of doing 
which will be to make the house better than it was 
originally to improve it—because future erosion 
may thereby be allogether eliminated, or at least the 
house will not require attention in that regard for 
a longer time than it ordinarily would: the length 
of time before further repair to counteract erosion is 
called for may well be very much longer than the 
length of.time between the original building of the 
house and the necessity for these repairs (which are 
in fact improvements). This‘ instance given by my. 
Lord has caused another one to occur to te: if a 
building, which has an inexpensive type of roof, has 
that roof badly damaged at the beginning cf the rains 
so that a new roof is required, and if, for some 
reason (as, ¢g., lack of materials owing to the War), 
it is impossible to re-roof the house with the same 
kind of cheap roofing which it previously had and if 
the only way of repairing the roof quickly (and it is 
necessary to doit quickly because of the rains which 
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he ahead) 1 ts use a better «ui voting which is 
immediately available, then © -- hecessary, to use 
that better type of roofing arc th. result will be 
that the building has been iriproved—there will 
have been an improvement ith was necessary to 
preserve the building, 

So that if is quite possible to give the word 
‘improvement ’ in section O3A ils usual and 
ordinary meaning, which, at first sight, I found tt 
difficult to do. I’ is quite obvious thai the work 
done in the present casc, though doubtless necessary, 
was not an inprovement, and so sectien 63A docs 
not apply to this case. 

It might well have been that the case could have 
been brought within the ambit of section 72 (6) of 
the same Act, but the respondent did not first cal! 
upon the appellant to do what was necessary. The 
proviso to section 72 makes that a condition 
precedent to the mortgagee recovering his money 
under that section ; as he did not so call upon the 
appellant, the respondent cannot recover his 
Rs. 400 under section 72. He is thus driven to 
section 63A but, for the reasons which I have 
given, that, equally, is of no avail to him, 

I agree that the proper order in this case is the 
one proposed by my Lord. 
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CIVIL REVISION, 
‘i 
Before Mr fistae Wright, 


«» PERIAYYA 


KYAW LEONG TONG SOCIETY.” 


Rangoon Cily Civil Court Act, s. 17+-Rangoou Cily Civil Court (Recovery of 
Possession ajid Distress) Rules 6 and 7—Sub-fenand sot a party to 
proceedings wuder s.17—- Nel bonnd by order and it cannot be executed 
against him—Cerfain portions of Rite 7 ultra vires, 

Held; The dcevee of the Rangoon City Civil Court, under section 17, against 
the defendant, cannot be executed by the eviction of sub-leaant who was not 
made a party to the proceedings 

The Court is not entitled, either itself or through its officers, to eject persons 
who were not defendants to the suit. 


Tue words ‘‘all other persons in occupation” of the property in Rule 7 
is ultra vires, 
D.H. Atcha & Co, v. M. E, Jeewa, U1 (1924) B.L.J, 263, followed. 


S. N. Sastry tor the applicant. 
G. N. Banerjee for the respondent. 


WRIGHT, J.—This is an application in revision, 
under section 25 of the Rangoon City Civil Court 
Act, aguinst an order of the ae Judge, Rangoon 
City Civil Court. 

Kyaw Leong Tong Society, omen against 
K. Chowdhury being C.R.S. No. 589 of '1946—for 
ejectment from part of house No. 44/46, Godwin 
Road, Rangoon, and obtained a decree“*against him 
under the provisions of section 17 of the Rangoon 
City Civil Court Act. Kyaw Leong Tong Society 
proceeded to execute the decree, and it was then 
found that one Periayya was in possession of the 





* Civil Revision No. 14 of 1947 against the decree of the 3rd Judge 
(U Ba Pe) of the Rangoon City Civil Court in Civil Regular Ne, 1319 of 1946, 
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property. Kyaw Leong Tong Society songht to have 
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Periayya ejected in execution of the decree, but 8 Perrayya 
Periayya objected, and filed a suit—C.R. bn 1319 Of Kyaw Lrore 


1946—against Kyaw Loeng Tong Seciety for 4, 


declaration thai he was not bound by the decree in 
the former suit and for an injunction restraining the 
defendant from having him ejected on ihat decree. 
Periayya’s suit failed and he comes to this Court in 
revision. 

It has been feund on the facts by the learned 
Judge who tried the case that Periayya was holding 
under Chowdhury, and | see no reason for interfer- 
ing with thés finding in revision. 

It is however contended for the appellant that, 
even if Periayya was holding under Chowdhury, still 
he cannot be ejected in pursuance of a decree 
passed against Chowdhury under section 17 of 
the Rangoon City Civil Court Act, because he was 
no party to those proceedings and no order was 
passed against him. It is urged that Rule 7 of the 
Rangoon City Civil Court (Recovery of Possession 
and Distress) Rules, which were published on the 
27th February, (946, is ultra vires, in so far as it 
purports to authorize the Bailiff to remove not only 
the defendant but “all other persons in occupation” 
of the property. 

Rules 6 and 7 of the Rangoon City Civil Court 
(Recovery of Possession and Distress) Rules, as 
issued on the 27th February, 1947, read as follows : 


“6. If the defendant does not appear at the time appointed 
and show cause to the contrary, the plaintiff shall, if the 
Court is satisfied that he is entitled to apply under section 17 
of the Act, be entitled to an order addressed to the Bailiff 
directing him to.eject the defendant and to give possession of 
the property to the plaintiff on such a day as the Court thinks 
fit to name in such order, 
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Wricut, J. Cefendant ani «ll other persons 
found on the propery ” 
The provision at the end of Rule 7 authorizing 
the Bailif to remove, in addition to the defendant, 
“ali other persons in occupation” of the property 
is new. The previous rule which came into force 
in 1937 did not contain such a clause, and ti 
reads— 


“Any such order shall justify the Bailiff in entering after 
the hour of cight in the morning and before the hour of six 
in the afternoon upon the property named therein, with such 
assistants as he thinks necessary. and giving possession of 
such property to the applicant, after removing, if necessary, 


anything found therein.” 


This rule, which was passed in 1937, was in the 
same terms as the rule which had been in force 
since at least 1924. The rules were then included 
in the Code of Civil Procedure, and Order LIII, 
Rule 83, was word for word the same as Rule 7, 
published in 1937. 

The rule-making power is contained in section 
32 of the Rangoon City Givil Court Act, and the 
proviso to that rule reads— 


“ Provided that no rule made under this section shall be 
inconsistent with the provisions in the body of this Act.” 


Now, the relevant portion of this Act is 
section 17— 


“47. (1) When— 
(a) any person has had possession of any immovable 
property in the City of Rangoon of which ‘the 
annual rental value does not exceed five thousand 
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rupees. as the teuant ot by veriissti of another 
person, or of gome person throug wham such 
other person claims, and 


(b) such tenancy or permission has cletermined or been, 


withdrawn, and 
(c) such tenant or occupier or any person holding 
under or by assignment from him (in this Act 
called the occupant) refuses to deliver up such 
property in compliance with a request made to 
him in this behalf by such other person, 
such other person (in this Act called the applicant) may apply 
to the Court in accordance with the provisions of this Act 
for an order of ejectment of the occupant and for delivery of 
possession of the property.” 


Now, if*reference is made to the rules it will be 
seen that applications under section 17 are to be 
dealt with as suits, and that the occupant should be 
deemed to be the defendant. Rule 4 requires the 
issue of a summons to the defendant to show cause 
why he should not be ejected from the property and 
compelled to deliver it to the plaintiff, 

It seems clear to me, from section 17, especially 
when read with Rules 3, 4, 5 and 6, that it is the 
actual occupant, the person who is in physical 
possession of the property, who is the person ‘against 
whom relief is provided under section 17. I cannot 
read anything inte section 17 which would entitle 
the Court, <ither itself or through its officers, to 
eject persons who were not defendants. to the suit. 

It seems o me that the latter part of Rule 7 as 
= noW'stands is not in consonance with general 
legal principles and is open to the gravest abuses. 
It is a general principle, to which there are few 
exceptions, that a person is not bound by litigation 
to which he is not a party. Apparently, under the 
‘rule as now framed, anybody who happens to be on 
the propery can be ejected, even if he is an entire 
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stranger to the suit and has no connection whatso- 
ever with the defendant. 

For these reasons I am of the opinion that the 
latter part of Rule 7 offends against the proviso to 
section 32 of the Rangoon City Civil Court Act as 
well as against general legal principles, and that it 
is, therefore, ulira vires. 

I have searched for any cases which might have 
a bearing on this matter, and the only one that [ 
have been able to find is an unauthorized report, 
namely, D, H, Aichia & Co. v. M. E. Jeewa (1). 
This is, however, a case decided by a Bench of this 
Court. In that case, a landlord obtained an order of 
ejectment against his tenant under section 17 of the 
Rangoon Small Cause Court Act, which was then 
substantially the same, for the purpose of this case, 
as section 17 of the Rangoon City Civil Court Act, 
The premises were, however, in the actual occupation 
of a sub-tenant who was not a party to the proceed- 
ings under section 17, and it was held that only 
symbolical, and not actual, possession could be 
granted against the sub-tenant. Reference was made 
to rules and also to Order XXI, Rule 36, of the 
Code of Civil Procedure. It was further held that, 
as the sub-tenant was not made a party to the 
proceedings under sectioi 17, he could not be 
bound by that order and that that order could not 
be executed against him. 

- Holding, as I do, that a certain pertion of the 
new Rule 7 is ultra vires, and following the Gise to~> > 
which I have just referred, I come to the conclusion 
that the decree of the Rangoon City Civil Court, 
under section 17, against Chowdhury, cannot be 
executed by the eviction of Periayya. 





(i) TK (1924) BLLJ., p. 263. 
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I thercfore set astde the yudgment and decree of 4947 


the Rangoon City Civil Gourt and pass a decree in 8. Periyya 
favour of the plaintiff, declaring that he is not bound xyawtrone 


by the decree in Civil Suit No. 589 of 1946 of the cal 
Rangoon City Civil Court, and that that decree . 7 , 


cannot be executed against him; he will get costs 
throughout, advocate’s fee in this Court two gold 
moburs. 
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ORIGINAL. CIVIL. 


Before Mr. Justice Thein Manng, 


R. VENUGOPAL REDDIAR (Pertirionger) 
v. 
PAPPAMAL (ReEsponpeEnt).* 


Succession Acl—-Application under s, 302—S, 263 for annulment of grant— 
S. 317 (t) Accounts-—Ss, 332 and 333 assent of the Bxeentor and 
Administrator to the legacy-Pesition of Administratrix after debts 
paid—Scope of s, 302. 

Court does not order termination of the appointment of the Administra~ 
trix when the estate has been fully acministered. 

Sris Chandra Choudhury v. Bhaba Tarini Devi, A.1.R. (1928} Cal. 695, 
followed. 

Sree Sree Sridhar Jiu v. Soshi Mukhi Dasi, 1.L.R., (1942) 1 Cal. 365. 

An Administratrix is under no liability to submit accounts periodically. 

Chandra Kumar Chakravarthi vo Prasanna Kumar Chakravarti, 1.L.R, 
(1921) 48 Cal. 1051, followed, 

Though under section 211 of the Succession Act the estate vests in an 
Administratrix yet, transfer by her to the legatees is not necessary because 
Transfer of Property Act and Registration Act do not apply to testamentary 
transfers. 

Under sections 332 and 333 of the Act assent of Executor or Administrator 
to a specific bequest is sufficient to complete a legatee's title and ‘sufficient to 
divest his interest as Executor or Administrator and to transfer subject of 
bequest to the legatee, and such assent may be verbal, and may be ‘either 
express or implied. Assent merely perfects the title acquired under the Will. 


It does not create any new title. 
Shrimati Indu Prava Devi v. Durga Charan Mitra, LL.R., (1939) 18 


Pat. 828, followed. ; | 
If the debts due to the testator have been réalized, and debts due by the 
estate have been paid up, the executor becomes fructus officts and if he is still 
in possession of the estate which ought to be ha.ded over to the legatee, he is 
trustee thereof, anda proper remedy for the legatee is a suit in Civil Court for 
possession of the estate. e 
Nankishore Lal v. Pasupati Nath Sahu, 1.L.R. (1928) Pat. 39u%ullowees~ - 


An application for direction under section 302 to the Administratrix to 
render any accounts or to deliver property or to execute document does not lie. 
When the Administratrix refuses to give possession of property to which the 
legatee is entitled under a Will, his remedy is by a Regular Suit. 


Civil Misc, No, 26 of 1946, 


1947] RANGOON LAW REPORTS. 
Surridge fer the petitioner. 
P. K. Basu for the respondent. 


THEIN Maune, J.—In this order I shall deal 
with the petitioner’s application for directions to the 
Respondent (Administratrix) under section 302 of the 
Succession Act, 

It appears from the petitioner's application for 
directions that the Respondent was granted Letters 
of Administration with the Will of her deceased 
husband, Raja S. R. Reddiar, annexed on the 4th March 
1932, in Civil Miscellaneous No. 38 of 1932 in this 
Court. It further appears therefrom that the period 
of administration was extended by this Court from 
time to time and that the last letter was passed in 
November 1941, extending the said period till the 
3ist March 1942. 

The petitioner has stated in paragraphs 9 and 10 
of his application for directions : 


“9. The petitioner desires to terminate respondent's 
administration and obtain from Respondent due rendition of 
accounts, : 

10. It is therefore prayed that the Hon'ble Court, will be 
pleased to pass orders necessary to terminate the administration 
by Respondent and give such further and consequential directions 
as may be deemed just’ and necessary in relation thereto.” 


The application is obviously unsatisfactory inas- 
much_gs (@) it does not state the reasons for which 
the petitioner wants to have the Respondent’s 
administration of the estate terminated, (b) whether 
the Respondent has filed accounts in compliance with 
sub-section (1) of section 317 of the Succession 
Act, and (c) what directions are required by the 
petitioner. 


197 


1947 
R. VWENuGo- 
PAL REDDIAR 
v. 
PAPPAMAL 


198 RANGOON LAW REPORTS. [1947 
aor However, other papers which have been filed by 
it. Venuco- the petitioner slow that he has obtained possession of 
— the estate (see especially paragraphs 5 and 7 of the 
ParPAMAL’  Detitioner’s reply, dated the 1lth December 1946, 
Matec z, t© written objections of the Respondent and 
paragraphs 7 and 13 of his affidavit dated the 11th 
December 1946), and his learned Advocate has 
admitted in the course of his arguments that the 
Respondent has filed accounts periodically. 

It further appears from the .said papers that he 
wants the administration of the estate to be termina- 
ted as the administration is practically complete 
and it only remains for the administratrix to execute 
the necessary deeds of transfer in his favour. 

The Respondent’s reply to his application is that 
she is not aware of any application for Letters of 
Administration to her husband’s estate having been 
made, nor of herself having been granted Letters of 
Administration in respect thereof. She denies that 
she has ever acted as an administratrix of her 
husband’s estate and protests against the suggestion 
that any direction should be given to her administra- 
trix thereof. 

However, for the purposes of this application, I 
cannot’ go into the pleas which have been raised by 
her. I can only deal with this application on the 
basis of her having been régularly appointed 
administratrix of her husband’s estate. She will 
have to take such further action as may be advised 
by her learned Advocate if she wants the proceedings, 
in Civil Miscellaneous No. 38 of 1932 to be declared 
invalid. 

The learned Advocate for the petitioner has made 
it quite clear in the course of his argument that he 
does not want an order of discharge, i.e, an order 
terminating the appointment of the Respondent to be 
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admunistratrix of the estate. Besides, as has been 
rightly pointed out in Sris Chandra Choudhury v. 
Bhaba Tarini Devi (1):, “If the estate has been fully 
administered there is no occasion for an application 


for the revocation of the grant of the Letters of, 


Administration’ [compare Sree Sree Sridhar Jiu v. 
Soshi Mukhi Dasi (2)]. 

The learned Advocate for the petitioner does not 
press for further accounts being filed by the 
administratrix under section 317, sub-section (1) of 
the Succession Att. He probably feels that he 
cannot do so in view of the ruling in Chandra 
Kumar Chakravarthi v. Prasanna Kumar*Chakravarti 
(3). According to that ruling the Succession Act 
contemplates the submission of one account only 
and the administratrix is under no _ liability to 
submit accounts periodically ; and inthis case it is 
admitted by him that the administratrix has filed 
accounts periodically. 

The learned Advocate for the petitioner has 
urged that the Respondent should be directed to 
execute the necessary deeds of transfer in favour of 
his client. However, he has not specified the 
properties in respect of which deeds of transfer are 
required, nor has he been able to point out,the law 
under which any deed of transfer is required to be 
executed by her.« He merely relies on section 211 
of the Suecession Act and contends that as all the 
properties of the deceased, Raja Reddiar, vested in 
the Respondent as administratrix, she must execute 
deeds of transfer in favour of the. petitioner so far 
as immovable property in the estate is concerned. 
He probably has in mind the Transfer of Property 
Act and the Registration Act;.but the Transfer of 


(1} A.LR. (1928) Cal. 695, (2) L.L.R. (1942) 1 Cal, 365. 
{3) LL.R. (1921) 48 Cal. 1051. 
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Property Act and section 17 of the Registration 
Act do not apply to the testamentary transfers. 


Besides, section 332 of the Succession Act merely 
provides : 


“The assent of the executor or administrator is necessary 
to complete a legatee’s title to his legacy.” 


and section 333 thereof provides : 


“The assent of the executor or administrator to a specific 
bequest shall be sufficient to divest his interest as executor or 
administrator therein, and to transfer the subject of the bequest 
to the legatee, unless the nature or circumstances of the property 
require that it shall be transferred in a particular way.” 


Section 333 further provides : 


“This assent may be verbal, and it may be either 
express or implied from the conduct of the executor or 
administrator,” 


and this assent merely perfects the title acquired 
under the Will. It does not create a new title (1). 
Under these circumstances, I am not at all satisfied 
that it is necessary for the Respondent to execute 
any deed of transfer in favour of the petitioner in 
respect of any immovable property which forms 
part of his legacy nor am I satisfied that an application 
under section 302 of the Succession Act can be 
filed for directions to the administratrix to execute 
deeds of transfer even if such dveds be necessary. 
According to Nankishore Lal v. Pasupati, Nath Sahu 
(2) at page 397; 
* # i # 
“If the debts due to the testator have been realized and 


the debts due by the estate have been paid up, the executor 
becomes funcius officio, and if he still is in possession of 


(1) LL.R, (1939) 18 Pat, 828, (2} ILL.R. (1928) 7 Pat. 396, 
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the estate whieh ought to have heen handed over to a 
legatee, he is a trustee thereot, und the proper remedy for 


R. VENUGO- 


the legatee is a suit in the Cixi! Court for construglicn of Pal Repprar 


the will and administration of the estate.’ 


The learned Advocate for the petitioner has in 


the course of his arguments asked also for a 
direction to the Respondent, “to deliver possession 
of all assets, if any, of the estate to which the 
petitioner is entitled remaining under the control 
or disposition of the Respondent as administratrix.” 
However, he appears to have asked for this direction 
ex adundanti cautela. As I have stated above, the 
petitioner's own case is that he has got possession 
of all the properties to which he is entitled. Besides, 
he will have to file a regular suit if the Respondent 
Administratrix refuses to give him possession of any 
property to which he is entitled under the Will. 

For the above reasons, I do not see reason to 
give any direction under section 302 to the 
Respondent, 
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CRIMINAL REVISION. 
iefore Mr Justice E Maung. 


THE KING 
D. 
SAN FO CHIN anbD FouR ‘OTHERS.* 


Kachin Hill Tracts——Sesstons Judde--High Court—Kachin Hill Tribes 
Regulation, 1895--Upper Burnta Criminal Justice Regulation, 1892— 
Letters Patent, clause 1~—Goverstinent of Burma Act, 1935, s, 84 —Plea of 
guilty—Revision—Criminal Pi ocedture Cade, ss, 412, 435, 439. 

Held. In the Kachin Hill Tracts there are two persons who exercise 
the powers and functions of a Sessions Judge. The Deputy Coinmissioner is 
ex-officio Sessions Judge in respect of persons specifically, provided for by 
the Kachin Hill ‘Tribes Reyulation, That sa-efficio Sessions Judge is 
subordinate to the Cammissivner of Sagaing Division, who is for him 
the High Court. The Sessions Judge, Bhamo, exercises the powers and 
functions of a Sessions Judge over persons who are not members of 
a hiji tribe, and for him this Court is High Court. 

The King v. Nhkum Now, (1941) Ran. 400; Maung Ba Ku v. The Deputy 
Commissioner, Bhamo, (1939) Ran, 614, referred to. 

The accused may by his plea of guilty have estopped himself from 
questioning the correctness of his conviction ; but he cannot by such waiver 
exclude the right and duty of this Court to see that justice had been 
done. This Court under the provisions of section 439 of the Criminal 
Procedure Code has a right, and indeed, a duly to prevent miscarriage 
of justice. 

Emperor v. Sat Narain, 53° All. 437; Empress v. Jafar M, Talab, 
5 Bom. 85; King-Eniperor v. Nga Lu Gale, 5 Ran. 710, referred to. 


Tun Byu (Advocate-General) for the Crown. 


E Maunc, J.—In Criminal Regular Trial No. 1 
of 1946 of the Court of the Subdivisional Magistrate, 
Sinlum, in Bhamo District, the five respondents, 
who were all natives of China, ordinarily resident. 
therein were tried for offences under Rule 54 (1) and 
Rule 115-A of the Defence of Burma Rules and 
under section 9 (a) of the Opium Act, and on 

* Criminal Revision No. 1484A of 1946 against’ the order of the 


Subdivisional “Magistrate, Sinlum, passed in his Criminal Regular Trial 
No, 1 of 1946, : 
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conviction Were sentenced. ths first four respondenis 
to a total term, in cach cari, of 12 years’ rigorous 
imprisonment and the “sth respondent to a tétal term 
of 13 years’ rigorous imprisonment. The learned 
Subdivisional Magistrate in his proceedings described 
himself as the Subdivisional Magistrate (1), Sinlum. 
He described*himself sitmmlarly in the warrants of 
commitments on sentence being passed on the 
respondents, 

The District Magisiraic, Ghamo, purporting to 
review the proceedings of the Subdivisional Magistrate, 
directed a re-trial. Subsequently, on,a reference 
from the Frontier Areas Department, Rangoon, the 
learned District Magistrate submitted the trial proceed- 
ings to the Sessions fudge, Katha Division, who, 
however, requested the District Magistrate to submit 
the proceedings direct to this Court. The learned 
Sessions Judge in taking this course was influenced 
by the recent amendment of section 435 of the 
Criminal Procedure Code, under which the Sessions 
Judge is no longer competent to call for the proceed- 
ings of the District Magistrate in revision. 

I have before me two references made by the 
Sessions Judge, Katha Division, and the District 
Magistrate, Bhamo. The learned District Magistrate 
took the view that; he, as the District Magistrate of 
Bhamo, could review the’ decisions of the Subdivisional 
Magistrate. He quotes section 435 of the Criminal 
Procedure Code as his authority. In this view of his 
powers thé learned District Magistrate is clearly 
wrong. He can no doubt, as a District Magistrate, 
call for the proceedings of the Subdivisional Magis- 
trate, but he cannot set aside the conviction or the 
sentence passed by the Subdivisional Magistrate. He 
should have referred the matter to competent 
authorities for this purpose. 
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The learned Sessions judge takes the view that 
the offences under review having been committed 
within the area known as the Kachin Hill Tracts in 
Bhamo District, the Deputy Commissioner, Bhamo, 
is the ex-officio Sessions Judge and the Commissioner 
of the Sagaing Division is the High Court for the 
purposes of the Code of Criminal Procedure. The 
learned Sessions Judge adds that if he, and not the 
Deputy Commissioner, Bhamo, is the Sessions Judge 
for the Kachin Hill Tracts, he would be under the 
control of two “High Courts”, namely, this Court 
and the Commissioner, Sagaing Division, the latter 
being for certain purposes made the High Court by 
section 9 of the Kachin Hill Tribes Reguiation, 
1895, 

As I have already said, the accused in this case’ 
are natives of China, ordinarily resident therein. 
The converse of this case came before this Court in 
The King vy. N’hkum Naw (i). In that case Mosely J. 
has held that a Kachin from China committing an 
offence in the Kachin Hill Tracts in Bhamo District 
is governed by the Kachin Hill Tribes Regulation, 
and that the conviction recorded against such a person 
cannot be revised by this Court. At page 401 of the 
judgment the learned Judge said: “The Regulation 
is made applicable to certain iill-tribes in these 
hill-tracts, eg., Kachins, the emphasis being on the 
race of the persons in question.” A reference was 
made in the course of the judgment to Maung Ba 
Ku v. The Deputy Commissioner, Bhamo (2). his 
latter case relates to a person, who though residing 
in the Kachin Hill Tracts, was not a member of a 
hill-tribe. At page 619 of the judgment, Spargo J. 
said : “The question then arises : What law regulating . 


{1) (1941) Ran., p. 400, (2) (1939) Ran., p. 614. 
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Crimmiat Procedure is appr aide to persons residimy 


oi 
in the Kachin Hill Tracio wie are not members of 
a hill-tribe? The answer to this clearly is that the 
Burma (Frontier District) Regulation 1 of 1925 applics. 
By section 3 of this Regulation it is enacted that the 
Criminal Procedure Code shall be in force in the 
territories to which the Regulation applies, with such 
modifications as are set forth in the Schedule.” 


Clause 1 of the Letters Patent constituting this 
Court reads as folows : 


“Now know Ye that We, upon full consisderation of the 
premises and of Our special Grace, certain knowledge, and 
mere motion, have thought fit to erect and establish, and by 
these presents We do accordingly for Us, Our Heirs and 
Successors, erect and establish, for those portions of the Province 
of Burma, at present within the limits of the jurisdiction of 
the said Chief Court of Lower Burma and of the said Judicial 
Commissioner and of the said Court of the Judicial Commis- 
sioner of Upper Burma, as aforesaid, with effect from the date 
of the publication of these presents in the Gazelle of India, a 
High Court of “Judicature, which shall be called the High 
Court of Judicature at Rangoon, and We do hereby constitute 
the said Court to be a Court of Resord.” 


This Court, therefore, inherits the jurisdiction 
which was exercised by the Judicial Commissioner, 
Bhamo, prior tq the creation of this Court. The 
provision, in the Upper Burma Criminal Justice 
Regulation, 1892, which defines the jurisdiction of the 
Judicial Cammissioner is to be found in Clause i 
of 4he Schedule annexed to the Regulations. This 
provision applies to the Kachin Hill Tracts except 
as regards the hill-tribes. This is by reason of 
section 3 of the Kachin Hill Tribes Regulation. 
It‘is clear, therefore, that in respect,of persons other 
than'those specifically provided for by the Kachin 
Hill Tribes Regulation, 1895, this Court is the 
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Hi¢h Court fur tin aria tu ave a. tle Kaclun Hall 
Tracts. Kachis idill Pres. come within Part I of 
the Second Schedule to she Government of Burma 
Act, 1935. As such these are part of the territories 
in Burma for ihe time being vested in His Majesty 
and by virtue of section 84 of the Government of 
Burma Act read togethe: ‘vith Clause [ of the Letters 
Patent constituting this Court and the Upper Burma 
Criminal Justice Regulation, 1892, above referred to, 
the jurisdiction of this Court to revise criminal 
proceedings in regard to persons not governed by 
the Kachin Hill Tribes Regulation is not open to 
question. 

The learned Sessions Judge’s ren that 
if his jurisdiction as a Sessions Judge extends over 
the Kachin Hill Tracts, he would be subordinate to 
two High Courts is groundless. The true legal 
position is-that in the Kachin Hill Tracts there are 
two persons who exercise the powers and functions 
of a Sessions Judge. The Deputy Commissioner is 
ex-officio Sessions Judge in respect of persons 
specifically provided for by the Kachin Hill Tribes 
Regulation. That ex-officio Sessions Judge is 
subordinate to the Commissioner of Sagaing Division, 
who is for him the High Court. The Sessions Judge, 
Bhamo, exercises the powers and functions of a 
Sessions Judge over persons who are not members of 
a hill-tribe, and for him this Court is the High Court. 

On the merits I agree with the learned District 
Magistrate, Bhamo, that the trial of the respondents 
has been a most irregular one. There had been a 
misjoinder of charges and of accused persons. The 
examination of the accused at the trial was. 
conducted in a way not provided for by section 342 
of the Criminal Procedure Code. They had been 
cross-examined at length as if the real intention of - 
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a 
the examination way iG © steric admissions from 
them. The charges framed against the respondents 
did not specify particulars ci the offences for which 


they had been called upon to answer. The evidence, 


for the prosecution had been very meagre and vague 
and this evidence taken together with the charges 
would have been insufficient to inform the accused 
. persons of the nature of charges they have to meet. 
The learned District Magistrate also considered the 
sentences passed oi the respondents illegal. If, as 
the records of the trial Court suggest, the learned 
Subdivisional Magistrate, Sinlum, exercises only first 
class powers, if is clear that the learned District 
Magistrate’s strictures on the sentence were thoroughly 
justified. 

The only difficulty I experience is that of the five 
respondents three had pleaded guilty and had been 
convicted on their pleas of guilt. Section 412 of the 
Criminal Procedure Code provides that where an 
accused person has pleaded guilty and has been 
convicted by a Magistrate of the First Class on such 
plea “There shall be no appeal except as to the 
extent of legality of sentence.” The question then 
is whether in the circumstances set out aboye I can 
in ‘revision interfere with the conviction of these 
three persons who,had pleaded guilty. In the case of 
Emperor v,Sat Narain (1), a Bench of the Allahabad 
High Court held- that where a plea of guilt is 
founded upqn -erroneous conception by the accused of 
his v#ghts in the property in respect of which the 
prosecution was launched, section 412 of the Criminal 
Procedure Code is inapplicable. The decision in 
Empress v. Jafar M,. Talab (2) proceeds on the view 
that by the plea of guilty the accused waives his 
right of appeal. In that view, the accused may by 
(1) 53 All, p. 437. (2) 5 Bom, p. 85. 
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his plea have estopped himself from questioning the 
correctness of his conviction ; but he cannot by such 
waiver exclude the right and the duty of this Court 
to see that justice has been done, This Court under 
the provision of section 439 of the Criminal 
Procedure Code has a right, and indeed, a duty ‘to 
prevent miscarriage of justice. The decision in 
King-Emperor v. Nga Lu Gale (1) appears to me to 
be apposite in this connection. 

The District Magistrate, Bhamv, as I have already 
said, is not competent to direct a re-trial, and his 
order will be, and is hereby, set aside as one made 
without jurisdiction. Further, exercising the powers 
under section 439 of the Criminal Procedure Code 
I set aside the conviction of and the sentence 
passed on each of the respondents by the 
Subdivisional Magistrate, Sinlum, in Criminal 
Regular case No. 1 of 1946 and direct that the 
respondents be re-tried in accordance with the law, 


(1) 5 Ran., p. 710, 
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APPELLATE CRIMINAL. 
Before Mr. Jusisce EO Mais 


WADAN (alias) NGA KHWAY 1946 
v. Nov. 23, 
THE KING.* 


Penal Code, ss. 307, 308, 324, 51i—intention ur knowledge—Aleanmg of 
words “any act?—Criminal ast doue rashtly or negligently. 

Meld: When an act otherwise criminal is done rash, or neghgently, 
there is nothing to preclude the actor being prosceuted and convicted m 
tespect of the criminal act under the appropriate provision of the 
Penal Code irrespective of the manner in which that act was done. 


Muhadeo Pandey aud others vy. Emperor, 33 Cri.J. 889, Neu Moe v. 
The King, (1941) RL’R. 138, followed. 


Ba Sein for the appellant. 


Tin Maung (Government Advocate) for the 
Crown. / 


E Maunc, J.—The appellant aged 24 has been 
convicted of an offence under section 307 of the 
Penal Code and sentenced to two years’ rigorous 
imprisonment by the 2nd Additional Magistrate, 
Rangoon, in Criminal Regular Trial No. 359 of 1945. 

. The undisputed facts are that in the afternoon of 
14th August 1945, the.complainant Ma Nyunt May 
then standing in the»front jart of her house which 
is raised 4.feet above the ground, her brother. 
Maung Pu (P.W..4) being by her side, was having 
wordy dispute swith one Maung Mya Gyi over the 
suspectéd theft of the latter’s fowl. Whilst they 
were so engaged, the appellant came towards her 
house and was near the house for some little while 





» * Criminal Appeal No. 1160 of 1946 against the order of U Ba Swe, 2nd 
‘Additional Magistrate (Special Power), Rangoon, in his Criminal Regular 
Trial No. 359 of 1945. 

; 14 
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tl he was taken away by Maung Aye Ky: (D.W. 1). 
Almost immediately after the appellant had been 
taken away by Maung Aye Kyi the complainant 
went to the Obo Police Station and reported there 
that the appellant standing on the ground at .a 
distance of about 10 feet from the house discharged 
the revolver in his hand in the direction of- the 
complainant and her brother without, however, 
hitting either and that, when the complainant and 
her brother ran and hid themselves, the appellant 
discharged two or more shots from the revolver in 
the direction of the house. She produced a flat 
piece of lead which the expert U Hla Baw (P.W. 11) 
has identified as a revolver bullet which must have 
passed through the corrugated iron sheet which 
formed a part of the front wall of the house. 
The complainant on examination before the Court 
has re-affirmed her allegations to the police and in 
this she is supported by Maung Pu (P.W. 2). 
Daw Htay (P.W. 8) who, it is clear, is doing her 
best to minimise the part taken by the appellant is, 
forced under cross-examination (she was treated as 
a ‘hostile witness) to admit that the account given by 
the complainant and Maung Pu is correct, The 
admission of the appellant that he was present at the 
place ‘where the complainant and Maung Mya Gyi 
were having the dispute and the admission of 
Maung Aye Kyi (D.W. 1) that, though he, a. friend 
of the appellant, heard the appellant denounced ‘as 
having shot at or in the direction of the complainant, 
he did not at any time protest that the denuaciation 
was false, lend support to the prosecution case. 
I agree, therefore, with the learned Magistrate that 
the defence version that there was no shooting 
incident is not true. I am satisfied that the 
appellant discharged his revolver once at or in -the 
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U Ba Sein for the appeilun- lias sabiiuiied ihat in 
these circumstances the cannot 
convicted of an offence 307 of the 
Penal Code. I! find no difficulty 1a agreeing with 
him. [To constitute an offence ‘wader section 307 
the act must have been done with such intention or 
knowledge and under such circumstances that, if the 
appellant by that act had caused death, he would 
have been punished for the offence of murder. 
When a man shoots at another, but so as to ensure 
that no part of the body above the knee should be 
injured, it is impossible to conciude cither that the 
assailant intended to cauise death or intended to 
cause bodily injury which is sufficient in the 
ordinary course of nature to have caused the death 
or that the appellant knew that his act’ was imminent 
and dangerous that it must, in all probability, cause 
death or such bodily injury as is likely to cause 
death. 2U Ba Sein goes further and submits that the 
offence, if any, committed by his client cannot he 
one under section 308 of the Penal Code ; he says 
that the act of the appellant cannot reasonably be 
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said to be deemed to be accompanied by the 
intention of causing such bodily injury as is likely to 
have caused death. I agree with him and must 
accept this contention also. U Ba Sein then claims 
that if the appellant is to be convicted at all, it 
should have been under section 336 of the Penal 
Code. I am unable to accept this contention. I am 
prepared to agree with the learned Judge in 
Mahadeo Pandey and others v. Emperor (1), where 
he held that the words “any act” in section 336, 
Penal Code, did not exclude am illegal act or a 
criminal act; but when an act otherwise criminal is 
done rashly, or negligently, there is nothing to 
preclude the actor being prosecuted and convicted 
in respect of the criminal act under the appropriate 
provision of the Penal Code irrespective of the 
manner in which that act was done. I do not see 
anything in the conduct of the appellant here which 
can be said to have been done rashly or negligently. 
And the most appropriate provision of the Penal 
Code under which the appellant should have been 
tried appears to me to be section 324 read with 
section 511 of that Code, I find support for this 
view in the case of Nga Moe v. The King (2). . 
I propose, therefore, to alter the conviction to one 
under section 324/511 of the Penal Code. The 
appellant was sentenced by the 2nd Additional 
Magistrate on 29th July 1946 and he has been in. 
custody, after conviction, for nearly four months. 
I find from a perusal of the trial record that before’ 
conviction the appellant had been in custody majnly 
in the Insein Jail for about four months. This 


‘punishment, I consider, should be sufficient to make 


the appellant, still a young man, more circumspect 
in his behaviour in the future. 
(1) 33 Cr.L J. 889. (2) 1941) R.L.R. 138, 
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Accordingly I direct that the conviction of the 1940, 


appellant be altered into one under section +324/511 — wanan 


of the Penal Code and that he be sentenced to the PO asthe Ba 
term of imprisonment already undergone. Pas, ae 


E Maung, J. 
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S26. Xeag-Em peror v. Nga Po Min and 
others 10 Ran Sti ceferred te. 

The Oaths Aci did not pradibit fhe administration of an oath or affirmation 
to an acoused pers ff otherwise it was lawful to put an accused person on 
oath, the praviss on S of the Gates Act did not make the administration 
of oath unlawful, Tae anendment of this Act, bv deleting these words, does 
not affect the matter one was or the other. 
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Se Than ior the appellant. 
Tin Maung (Government Advocate) for the Crown. 


E Maunc, J.—-This is a case of first impression 
raising an interesting question on the effect of section 
242 of the Code of Criminal Procedure as amended by 
Act XII of 1945. The question for consideration 
is whether, when two or more accused ate jointly: 
tried, any one of them can cxamine his co-accused 
as a witness in his defence. Before the recent 
amendment of section 342 of the Code of Criminal 
Procedure and prior to the enactraent of the second 
Repealing and Amending Act, 1945, the- answer was 
clearly in the negative. In King-Emiperor v. Nga Pd Min 
and others {1) a full bench of this Court has held 
that an accused person could, in no circumstance, 
be called as a witness at his trial. 








* Criminal Appeal No. 1158 of 1946 against the order of the Special Judge, 
Hanthawaddy, silting at Syriam, passed in his Criminal Regutar Trial No. 45 
of 1946. : 

{1) 10 Ran. 514. 
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On 2nd May 1940, the house of Mauny viws Meik 3946 

(PW. 1) in Sitpin Awin.was attacked bv + gang of POONALU 
dacoits. On 6th June 1946, Nga Yone and Nga Than, ‘Pie lene. 
the first and second accused in Criminal Trial No. 45 4 MAUNG, J. 
of 1946 of the Court of the Special Judge (U Hla Pe), 
Hanthawaddy, surrendered themselves with certain 
firearms. On 7th June 1946, Nga Than gave a 
confession. In the confession, he implicated, amongst 

others, Nga Yone and the present appellant, Poonalu. 

Nga Yone also gave a confession but he did not 
mention the appellant Poonalu in the confession. 

From the confession of Nga Than, it appears that 

a Japanese riflé was used by the dacoits in the course of 

the dacoity. The Police party went to Poonalu’s 

house on 14th June 1946, and seized a Japanese 

rifle and 22 rounds of cartridges. The Police Officer 

in charge of the party was Han Sein (8 P.W.). This 

witness claimed that Poonalu was present in the house 

when, on the 14th June 1946, at about 10 a.m., he 

made a search for the rifle. In cross-examination, 

it was suggested to the witness that Poonalu was not 

present at the time of the search and that it was Nga Yone 

who produced the Japanese rifle and 22 cartridges from 

the place where Poonalu kept them. This witness 
repudiated the suggestjon. In this, I am afraid, he has 

not treated the Court with that frankness which the 

Court is entitled to expect from Investigating Officers 

of Police. Iam satisfied that Poonalu'was not present 

and that the statement made by this witness that 
Poonaiu was arrested then is not true. The confession, 
_ Exhibit F, of Poonalu is clear on the point. At page 39 
, of the record, it is stated that Poonalu was arrested at 
, 12-30 p.m: on 15th June 1946. The Charge Sheet on 
page 6 of the record also states that Poonalu was 
. arrested on 15th June 1946. This discrepancy, 
_ however, is not material to the decision of the present 
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eppeal. } draw attention co fis, merely as a caution 
to Investigating Officers fo b. more circumspect in 
their statements before the Court. I do so as this is 
not, by any means, the first case where I have seen the 
Court misled by Investigating Police Officers. 

Poonalu appeared before the Subdivisional 
Magistrate, Syriam, on i7th June 1946, and gave a 
confession. The Subdivisional Magistrate complied 
with the requirements of law meticulously. He gave 
Pconalu four hours for refltéction. One of the 
preliminary questions ptt to Poonalu reads: “In 
some cases the suspects were beaten and ill treated 
and on account of such beatings and ill*treatment the 
suspects would make confessions. In other cases there 
were inducements and persuasions. In other cases 


“there were threats and, in some cases, the suspects 


repented—therefore they wanted to make a clean breast 
of themselves. In your case what is the reason why 
you want to make a confession ?’’ Another exhortation 
which, before recording the confession, this magistrate 
made was: “Will you please consider about it 
carefully, you are at liberty whether you want to make 
a confession or not? Nobody can force you to make a 
confession. Will you please reflect?’’ It cannot be 
said, therefore, that the appellant did not get every 
opportunity to refrain from, giving, a confession if he 
really did not want to give one. 

The case against Poonalu rests mainly on his 
own confession and that of Nga Than, his co-accused. 
Nga Than’s confession so far as it implicated himself, 
Nga Yone and Lu Tin, absconding accused, was 
concerned has been adhered to by Nga Than. At the 
trial Nga Than pleaded guilty as also did Nga Yone. 
The appellant, however, claimed to be tried and on 
9th August 1946, he was informed of his right. to 
give evidence on oath. He asked for time till the 
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next day to decide whether he would give cvidcnce 
on oath or not. He did, however, say then. that he 
did not want to cite any witness in defence. On the 
next day, at his own desire, the appellant was 
examined on oath. Twelve days later, on 22nd August 
1946, the appellant asked the Court to examine the 
other two accused, Nga Yone and Nga Than, as his 
witnesses to support his allegations about the 
confessions made by him. The allegations are that 
he gave the confession on being threatened to do so 
by, and under the tuition of, Nga Yone and Nga Than. 
On 26th August 1946, Nga Yone and Nga Than were 
examined as witnesses for the appellant and, as was 
but to bé expected, they supported the appellant. 
Before me, U Ba Than, who appears for the 
appellant, contends that the decision in Po Mit’s case 
above quoted no longer is good law in view of the 
amendments to section 342 of the Code of Criminal 
Procedure and section 5 of the Oaths Act. It is said 
by him that the bar against the oath being administered 
to an accused person having been taken away, the 
accused is now a competent witness for all purposes. 
The two accused, Nga Yone and Nga Than, were, he 
claims, properly examined by the trial Court and that 
they having on oath supported the appellant’s 
allegations and not beimg cross-examined, the trial 
Court sheuld have held that the prosecution has not 
established beyond reasonable doubt that the retracted 
confession of the appellant is voluntary and contains 
a true statement of facts. U Tin Maung for the 
Crown, whilst agreeing that Po Min’s case cannot be 
considered still the ruling authority on the point, 
Claims that, section 342 (1) of the Code of Criminal 
Procedure, as it now stands, providing that the 
statement of the accused person ‘‘may be used 
against any person tried jointly with him”, does not 
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permit the co accused bemp called ay a defence 
witness, He suggests, therefure, that the evidence 
of Nga Yone and Nga Than should be excluded and, 
excluding the testimony of these two persons, there 
is nothing on the record to justify the claim that 
the confession so carefully recorded was other than 
a voluntary one. He also draws my attention to the 
fact that of the three confessions on record, the 
appellant’s confession is the most complete one. He 
contends that it is impossible for this confession to 
have been the fruit of tuition by the other two 
accused. Zé 

In Po Min's case, Page C.J. at page 515 of the 
report, gave his reason in these words: “in India an 
accused person is ‘competent to testify’ within 
section 118 of the Evidence Act (I of 1872), but such 
a person is incompetent to be a witness, for an oath 
cannot be administered to him, and all witnesses are 
required to take an oath or make an affirmation before 
they can lawfully be examined, or give evidence, by or 
before any Court.” The learned Special Judge has 
applied this reasoning and argued that because of the 
amendment to section 5 of the Oaths Act by which 
the words “lawful to administer in all criminal 
proceedings, an oath or affirmation to an accused 
person’? have been deleted, ‘here is now nothing to 
make an accused person incompetent to give testimony 
for a co-accused. : 

With respect, it appears to me that the matter is 
not so simple as the learned Special Judge thought 
it to be. The Oaths Act, prior to this amendment, did 
not prohibit the administration of oath to an accused 
person. The proviso to section 5 of the Oaths Act 
merely provides a caution against section 5 being taken 
as permitting the administration of an oath or affirma- 
tion to an accused person. If otherwise it was lawful 


{Oa FANTREE ah OM RE POR SE: 
tO pul an wccused pers ca wablt, the PPestity ei! Tot 
make the administration « oath unlawful. fs therefore 


follows that the amendmnt of this Aci, by deleting 
these words, does not aftect th 
other, 

We will have*to look cisewhere for guidance in the 
solution of this question. Section 342 of the Code of 
Criminal Procedure, before its recent amendment, has, 
in sub-section (4) provided that “no oath shall be 
administered to the accused.” Section 342 of the 
Code of Criminal Procedure has now bifurcated, one 
part of it to provide that the accused may be put on 
oath for certain purposes and the other part providing 
for the examination of the accused for certain other 
purposes on condition that ‘‘no oath shall be admiinis- 
tered to an accused in connection with any examination 
under the sub-section.” 

To my mind, the decision depends entirely on 
whether section 342 {1} of the Code of Criminal 
Procedure can be read as rendering the accused 
person competent to give evidence for all purposes 
in the case where he is charged, or whether that 
section restricts his competency only to the circum- 
stances specified. In this connection it is instructive 
to compare the provisions of section 342 (1) of the 
Code of Criminal Procedube with analogous provisions 
of the draft English Criminal Procedure Code of 1897 
and section 1 of the English Criminal Evidence Act, 
1898, Omitting all irrelevant parts, the draft code 
of 1897 reads “‘ Every one accused of any indictable 
offence shall be a competent witness for himself or 
herself upon his or her trial for such an offence.” 
Section 1 of Criminal Evidence Act, 1898, omitting 
parts not relevant, reads “ Every person charged with 
an offence shall be a competent witness for the defence 
at every stage of the proceedings, whether the person 


matter one way or the 
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So Chis: oo harged solely or jointly with any other 

person.” velion 342 (1) of the Code of Criminal 


Procedure rcads “ Every person accused of an offence 
shall be a competent witness on his own behalf in any 
inquiry inte or trial of the said offence, whether the 
person so accused is accused solely of jointly with any 
other person or persons.” It will be noticed that whereas 
the English Act entitles each accused te be called “for 
the defence ’, the Code of Criminzl Procedure entitles 
him to be called merely ‘fon his own behalf.” It 
appears to me clear that whereas the English Act 
permits an accused person being called to give 
evidence “for the defence”, section 342 (i) of the 
Code of Criminal Procedure contemplates an accused 
person giving evidence only for _ self-defence. 
Expressio unius est exclusic alterius. This appears to 
me to be a case of the permission to do a thing ina 
particular manner with the prohibition implied to do it 
in any other manner. The rule stated in Blackburn v. 
Flavelle (1) that “if there be any one rule of law 
clearer than another, it is this, that, where the 
Legislature has expressly authorized one or more 
particular modes of dealing with property, such 
expression always excludes any other mode, except as 
specifically authorized’ appear$ applicable mutatis 
mutandis. Jt appears to me clear that section 342 (1), 
Code of Criminal Procedure, though in the affirmative, 
must he read as implying a negative in the sense that 
the examination of an accused person as a witness in 
cases not falling within the four corners of that 
provision will not be legal and is prohibited. In this 
view, I am confirmed by the fact that proviso (a) to 
the sub-section states that the accused shall not be 
examined as a witness ‘except at his own desire.” 


igorems 


{1} (1881} 6 A.C. 628, 
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Perhaps, thes: words may not be as strong as the 
words : “ excep: upon his own application ’ appearing 
in the ine al Evidence Act, 1898, but they do import 
as a conditior. for the examination of ‘he accused 
person on oath that the accused not merely must have 
given his consent when he is brought before the Court 
for the purpose of giving testimony but must have 
made a request himself to be examined before he is 
brought to the Court for the purpose of giving 
testimony. Further the provisions in clause (a) 
against the accused witness being cross-examined on 
his character or previous conviction make clear that 
the accused is not contemplated asa possibte witness 
for the defence of any other accused person, It is 
impossible to hold that the Legislature intended that a 
witness for all purposes should be exempt from 
challenge of his credibility by shutting out of questions 
as to his character or previous convictions. The 
apparent conflict between the general words in 
section 118 of the Evidence Act and this reading of 
section 342 (1) of the Code of Criminal Procedure 
would be governed by the rule Specialta generalibus 
deroganit. I am, therefore, of opinion that the 


evidence of the _two co- accused, _N¢ga_ “Yone _and 
such evidence must be excluded from consideration. — 

In this view of tl! 1€ case the conviction of appellant 
must be upheld. There ‘is against him his own 
confession and that of Nga Than. His own confession 

‘was, as I have already said, taken by a magistrate who 
“has acted with “meticuloys care to ascertain that it was 
voluntary. The details given in the confession make it 
impossible to accept the defence allegations of it being 
the result of tuition by Nga Yone. and Nga Than. 
The details hang together and the confession altogether 
strikes me as a statement by a person who has been 
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“Er 


through the events he ws narresons The. appellant, in 
his confession, has sinted ‘hal ‘4a Inpanese rifle which 
he held uncer a permit ve taken trom him by 
Nga Yone and delivered to {iu Tin who heid it in the 
course of the dacoity. Nga Than, in his confession, 
did not claim to know how Lu Tin got the japanese 
rifle but agreed with the appellant in stating that 
Lu Tin held the Japanese rifle at the commission of 
the crime. This is no doubt a small detail but, 
because it is a small detail, it would not have occurred 
to the confessing accused, even # they wanted to, to 
compare notes before they gave their respective 
confessions. 

itis unnecessary to consider why the two co-accused 
should have given evidence io favour of the appellant 
but it does seem to be very strange that they should 
have had a sudden change of heart, It also requires 
to be explained why, if Nga Yone owed a grudge 
against the appellant, he should not have, in his 
confession, included the appellant’s name. Nga Yone’s 
familiarity with the appellant’s habits as evidenced 
by his being able to produce the rifle from the 
appellant’s house in the appellant’s absence does not 
suggest unfriendly relations between the appellant and 
Nga Yone. I am afraid [| cannot agree with the 
learned Special Judge when he said that there was no 
reason why Nga Yone and Nga Than should have 
perjured themselves to save the appellant. I can 
think of many. 

The sentefice which was passed cannot be said to 


be severe and [ dismiss the appeal. 
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APPELLATE CRIMINAL. 


Before Mr, Justice E Maung, 


WADAN (alias) NGA KHWAY 
v. 
THE KING.* 


Penal Code, 35. 307, 308, 324, $1i—Jutention or knowled ge—Meaning of 
words “any act’ er tntnal act done rashly or negligently, 


Held: When an act be ae criminal is done rashly or negligently, 
there is nothing to preclude the actor being prosecuted and convicted in 
respect of the criminal act under the appropriate »provision of the 
Penal Code irrespective of the manner in which that act was done. 


Mahadeco Pandey and others v. Emperor, 33 CrLJ. 889; Nga Move y. 
The King, (1941) R,L.R, 138, followed. 


Ba Sein for the appellant. 


Tin Maung (Government Advocate) for the 
Crown. 


E Maunec, J.—The appellant aged 24 has been 
convicted of an offence under section "307 of the 
Penal Code and sentenced to two years’ rigorous 
imprisonment by the 2nd Additional Magistrate, 
Rangoon, in Criminal Regular Trial No. 359, of 1945. 

The undisputed facts are that in the afternoon of 
i4th August 1945, the complainant Ma Nyunt May 
then standing in the front part of her house which 
js raised 4 feet above the ground, her brother 
Maung Pu (P.W. 4) being by Her side, was*having 
wordy dispute with one Maung Mya Gyi over the 
suspected theft of the latter’s fowl. Whilst they 
were so engaged, the appellant came towards her 
house and was near the house for some little while 





* Criminal Appeal No. 1160 of 1946 against the order of U Ba Swe, 
2nd Additional Magistrate (Special Power!, Rangoon, in his Criminal 
Regular Trial Mo. 359 of 1945. 
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till he was taken away by Maung Aye Kyi (D.\W’. 1). 
Almost immediately after the appellant had been 
taken away by Maung Aye Kyi the complainant 
went to the Obo Police Station and reported there 
that the appellant standing on the ground at a 
distance of about 10 feet from the house discharged 
the revolver in his hand in the direction of the 
complainant and her brother without, however, 
hitting either and that, when the complainant and 
her brother ran and hid themselves, the appellant 
discharged two or more shots from the revolver in 
the directior. of the house. She produced a flat 
piece of lead which the expert U Hla Baw (P.W. 11) 
has identified as a revolver bullet which must have 
passed through the corrugated iron sheet which 
formed a part of the front wall of the house. 
The complainant on examination before the Court 
has re-affrmed her allegations to the police and in 
this she is supported by Maung Pu (P.W. 2). 
Daw Htay (P.W. 8) who, it is clear, is doing her 
best to minimize the part taken by the appellant, is 
forced under cross-examination (she was treated as 
a hostile witness) to admit that the account given by. 
the complainant and Maung Pu is correct. The 
admission of the appellant that he was present at the’ 
place where the complainant and Maung Mya Gyt. 
were having the dispute‘ and the admission of 
Maung Aye Kyi (D.W. 1) that, though hé, a friend 
of the appellant, heard the appellant denounced as 
having shot at or in the direction of the complainant,’ 
he did not at any time protest that the denunciation. 
was false, lend support to the prosecution case: 
I agree, therefore, with the learned Magistrate that: 
the defence version that there was no shooting 
incident is not true, am _satished that the 


appellant. discharg is rev. on in the 
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direction _ of thie of the complainant and her brother and 
moye_than once. in he-direction. of, f the | house. of ‘ofthe 
complajnant, 

This, however, does not dispose of the case. The 
situation of the bullet holes in the bamboo fencing 
of the house and the front walling formed by the 
corrugated iron sheet together with the mark made 
by the spent bullet in the trellis work at the back 
part of the house indicate that the appellant in 
discharging the revalver aimed low. The evidence 
of the expert U Hla Baw (P.W. 11) shows that the 
bullet must have skimmed along a height not 
exceeding 9 inches over the floor on which the 
complainant and her brother were standing. 
U Ba Sein’ for the appellant has submitted that 
in these circumstances the appellant cannot be 
convicted of an offence under section 307 of the 
Penal Code. I find no difficulty in agreeing with 
him. To constitute an offence under section 307 
the act must have been done with such intention or 
knowledge and under such circumstances that, if the 
appellant by that act had caused death, he would 
have been punished for the offence of murder. 
When a man shoots at another, but so as to ensure 
that no part of the body above the knee should be 
injured, it is impossible to conclude either that the 
assailant intended to cause death or intended to 
cause bodily injury which is sufficient in the 
‘ordinary course of nature to have caused the death 
or that the appellant knew that his act was imminent 
. and dangerous that it must, in all probability, cause 
death or such bodily injury as is likely to cause 
_ death. U Ba Sein goes further and submits that the 
' offence, if any, committed by his client cannot be 
“one under section 308 of the Penal Code ; he says 
that the act of the appellant cannot reasonably be 
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said to be deemed te be accompanied by the 
intention of causing such bodily injury as is likely to 
have caused death. I agree with him and must 
accept this contention also. U Ba Sein then claims 
that if the appellant is to be convicted at all, it 
should have been under section 336 of the Penal 
Code. I am unable to accept this contention. I am 
prepared to agree with the learned Judge in 
Mahadeo Pandey and others v. Emperor (1), where 
he held that the words “any act” in section 336, 
Penal Code, did not exclude an illegal act or a 
criminal act; but whenan act otherwise criminal is 
done rashly or negligently, there is nothing to 
preclude the actor being prosecuted and convicted 
in respect of the criminal act under the appropriate 
provision of the Penal Code irrespective of the 
manner in which that act was done. I do not see 
anything in the conduct of the appellant here which 
can be said to have been done rashly or negligently. 
And the most appropriate provision of the Penal 
Code under which the appellant should have been 
tried appears to me to be section 324 read with 
section 511 of that Code. I find support for this 
view in the case of Nga Moe v. The King (2). 
I propose, therefore, to alter the conviction to one 
under section 324/511 of the Penal Code. The 
appellant was sentenced: by the 2nd Additional 
Magistrate on 29th July 1946 and he ‘has been in 
custody, after conviction, for nearly four months. 
I find from a perusal of the trial record that before 
conviction the appellant had been in custody mainly 
nm the Insein Jail for about four months. This 
sunishment, I consider, should be sufficient to make 
the appellant, still a young man, more circumspect 
n his behaviour in the future. 
(1) 33 Cr.L.J. 889. (2) \1941) RLL.R. 138, 
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Accordingly I direct that the conviction of the 145 


eee 


appellant be altered into one under section 324/511 9 wWanan 
of the Penal Code and that he be sentenced to the sea ec eae 
term of imprisonment already undergone. Boss ee 
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APPELLATE CRIMINAL. 


Before Mr, Justice E Maung. 
POONALU »v. THE KING”* 


Crimtial Procedure Code, s, 342—~Actused person asa witners—Conipetent for 
what purposeOaths Act, s.5. 

Held ; 8, 342 (1), Code of Criminal Procedure, though jn the affirmative, 
must be read as implying a negative in the sense that the examination 
of the accused person as a witness in cases not falling within the four corners 
of that provision will not be legal and is prohibited, 


Blackburn v. Plavelle, (1881) 6 A.C. 628; Ksug-Emperor v. Nga Po Afi and 
ofhers, 10 Ran, 511, referred to. 


The Oaths Act did not prohibit the administration of an oath or affirmation 
to an accused’ person. {f otherwise it was lawful to put an accused person on 
oath, the proviso tos. 5 of the Oaths Act did not make #he administration of 
oath unlawful. The amendment of this Act, by deicting these words, does not 
affect the matter one way or the other, 


Ba Than for the appellant. 
Tin Maung (Government Advocate) for the Crown. 


I} MauncG, J.—This is a case of first impression 
raising an interesting question on the effect of section 
342 of the Code of Criminal Procedure as amended by 
Act XIII of 1945. The question for consideration 
is whether, when two or more accused are jointly 
tried, any one of them can examine his co-accused 
as a witness in his defence. Before the recent’ 
amendment of section 342 of the Code of Criminal 
Procedure and prior to the enactment of the second 
Repealing and Amending Act, 1945, the answer was 
clearly in the negative. In King-Emperer v. Nga Po Min 
and others (1) a Full Bench of this Court has held 
that an accused person could, in no circumstance, 
be called as a witness at his trial. 





* Criminal Appeal No. 1158 of 1946 against the order of the Special Judge, 
Hanthawaddy, silting at Syriam, passed in his Criminal Regular Trial No. 45 
of 1946, ° 

(1) 10 Ran, 511. 
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On 2nd«May 1946, the house of Maung Shwe Meik 


(P.W. 1) in Sitpin Kwin was attacked by a gang of - 


~ 
i 


dacoits. On 6th june.1946, Nga Yone and Nga Than, 
the first and second accused in Criminal Trial No. 45 
of 1946 of the Court of the Special Judge (U Hla Pe), 
Hanthawaddy, surrendered themselves with certain 
firearms. On, 7th June 1946, Nga Than gave a 
confession. In the confession, he implicated, amongst 
others, Nga Yone and the present appellant, Poonalu. 
Nga Yone also gave a confession but he did not 
mention the appellant Poonalu in the confession. 
From the confession of Nga Than, it appears that 
a Japanese rifle was used by the dacoits iti the course of 
the dacoity. The Police party went to Pconalu’s 
house on 14th June 1946, and seized a Japanese 
.tifle and 22 rounds of cartridges. The Police Officer 
in charge of the party was Han Sein (8 P.W.). This 
witness claimed that Poonalu was present in the house 
when, on the 14th June 1946, at about 10 a.m., he 
made a search for the rifle. In cross-examination, 
it was suggested to the witness that Poonalu was not 
present at the time of the search and that it was Nga Yone 
who produced the Japanese rifle and 22 cartridges from 
the place where Poonalu kept them. This witness 
repudiated the suggestion. In this, I am afraid, he has 
not treated the Court with that frankness which the 
Court is entitled to expect from Investigating Officers 
of Police. Iam satisfied that Poonalu was not present 
and that the statement made by this witness that 
Poonalu was arrested then is not true. The confession, 
Exhibit F, of Poonalu is clear on the point. At page 39 


of the record, it is stated that Poonalu was arrested at” 


12-30 p.m. on 15th June 1946. The Charge Sheet on 
page 6 of the record also states that Poonalu was 
arrested on 15th June 1946. This discrepancy, 
however, is not: material to the decision of the present 
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appeal. I draw attention to this merely as a caution 
to Investigating Officers to be more circumspect in 
their statements before the Court. I do so as this is 
not, by any means, the first case where I have seen the 
Court misled by Investigating Police Officers. 

Poonalu appeared before the Subdivisional 
Magistrate, Syriam, on 17th June 1946, and gave a 
confession. The Subdivisional Magistrate complied 
with the requirements of law meticulously. He gave 
Poonalu four hours for reflection. One of the 
preliminary questions put to Poorfalu reads: “In 
some cases the suspects were beaten and ill treated 
and on account of such beatings and ill-treatment the 
suspects would make confessions. In other vases there 
were inducements and persuasions. In other cases 
there were threats and, in some cases, the suspects 
repented—thercfore they wanted to make a clean breast 
of themselves. In your case what is the reason why 
you want to make a confession ?’’ Another exhortation 
which, before recording the confession, this magistrate 
made was: “Will you please consider about it 
carefully, you are at liberty whether you want to make 
a confession or not? Nobody can force you to make a 
confession. Will you please reflect?’’ It cannot be 
said, therefore, that the appellant did not get every 
opportunity to refrain from giving a confession if he 
really did not want to give one., eae 

The case against Poonalu rests mainly, on his 
own confession and that of Nga Than, his co-accused. 
Nga Than’s confession so far as it implicated himself, 
Nga Yone and Lu Tin, absconding accused, was 
concerned has been adhered to by Nga Than. At the 
trial Nga Than pleaded guilty as also did Nga Yone. 
The appellant, however, claimed to be tried and on 
9th August 1946, he was informed of his right to 
give evidence on oath. He asked for time till the 
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next day to decide whether he would give evidence 
on oath or not. He did, however, say then that he 
did not want to cite anv witness in defence. (On the 
next day, at his own desire, the appellant was 


examined on oath. Twelve days later, on 22nd August. 


1946, the appellant asked the Court to examine the 
other two accused, Nga Yone and Nga Than, as his 
witnesses to support his allegations about the 
confessions made by him. The allegations are that 
he gave the confession on being threatened to do so 
by, and under the tuition of, Nga Yone and Nga Than. 
On 26th August 1946, Nga Yone and Nga Than were 
examined as witnesses for the appellant and, as was 
but to be expected, they supported the appellant. 
Before. me, U Ba Than, who appears for the 
appellant, contends that the decision in Po Jfin’s case 
above quoted no longer is good law in view of the 
amendments to section 342 of the Code of Criminal 
Procedure and section 5 of the Oaths Act. It is said 
by him that the bar against the oath being administered 
to an accused person having been taken away, the 
accused is now 42 competent witness for all purposes. 
The two accused, Nga Yone and Nga Than, were, he 
claims, properly examined by the trial Court and that 
they having on oath supported the appellant’s 
allegations and not being cross-examined, the trial 
Court should have held that the prosecution has not 
established beyond reasonable doubt that the retracted 
confession of the appellant is voluntary and contains 
a true statement of facts, U Tin Maung for the 
Crown, whilst agreeing that Po Min’s case cannot be 
_ considered still the ruling authority on the point, 
claims that, section 342 (1) of the Code of Criminal 
Procedure, as it now stands, providing that the 
statement of the accused person ‘‘may be used 
against any person tried jointly with him’’, does not 
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permit the co-accused being called 4s a defence 
witness. He suggests, therefore, that the evidence 
of Nga Yone and Nga Than should be excluded and, 
excluding the testimony of these two persons, there 
is nothing on the record to justify the claim that 
the confession so carefully recorded was other than 
a voluntary one. He also draws my attention to the 
fact that of the three confessions on record, the 
appellant’s confession is the most complete one. He 
contends that it is impossible for this confession to 
have been the fruit of tuition by the other two 
accused. 

In Po Min's case, Page C.J. at page 515 of the 
report, gave his reason in these words: “In India an 
accused person is ‘competent to testify’ within 
section 118 of the Evidence Act (I of 1872), but such 
a person is incompetent to be a witness, for an oath 
cannot be administered to him, and all witnesses are 
required to take an oath or make an affirmation before 
they can lawfully be examined, or give evidence, by or 
before any Court.” The learned Special Judge has 
applied this reasoning and argued that because of the 
amendment to section 5 of the Oaths Act by which 
the words “lawful to administer in all criminal 
proceedings, an oath or affirmation to an accused 
pergon”’ have been deleted, there is now nothing to 
make an accused person incompetent to give testimony 
for a co-accused. 

With respect, it appears to me-that the matter is 
not so simple ‘as the learned Special Judge thought 
it to be. The Oaths Act, prior to this amendment, did 
not prohibit the administration of oath to an accused 
person. The proviso to section-5 of the Oaths Act 
merely provides a caution against section 5 being taken 
as permitting the administration of an oath or affirma- 
tion to an accused person. If otherwise it was lawful: 
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to put an accused person on oath, the proviso did not 
make the administration of oath unlawful. It therefore 
follows that the amendment of this Act, by deleting 
these words, does not affect the matter one way or the 
other. ° 
We will have to look elsewhere for guidance in the 
solution of this question. Section 342 of the Code of 
Criminal Procedure, before its recent amendment, has, 
in sub-section (4) provided that “no oath shall be 
administered to the accused,” Section 342 of the 
Code of Criminal Procedure has now bifurcated, one 
part of it to provide that the accused may be put on 
oath for certain purposes and the other part providing 
for the examination of the accused for certain other 
purposes on condition that ‘no oath shall be adminis- 
tered to an accused in connection with any examination 
under the sub-section.” 
To my mind, the decision depends entirely on 
whether section 342 (1) of the Code of Criminal 
Procedure can be read as rendering the accused 
person competent to give evidence for all purposes 
in the case where he is charged, or whether that 
section restricts his competency only to the circum- 
stances specified. In this connection it is instructive 
to compare the provisions of section 342 (1) of the 
_ Code of Criminal Procedure with analogous provisions 
of the draft English:Criminal Procedure Code of 1897 
and section 1 of the English Criminal Evidence Act, 
1898, Omitting all irrelevant parts, the draft Code 
of 1897* reads “ Every one accused of any indictable 
offence shall be a competent witness for himself or 
herself upon his or her trial for such an offence.” 
Section 1 of Criminal Evidence Act, 1898, omitting 
parts not relevant, reads 4‘ Every person charged with 
an offence shall be a comipetent witness for the defencu 
at every stage of the proceedings, whether the person 
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so charged is charged sclely or jointly with any other 
person.” Section 342 (1) of the Code of Criminal 
Procedure reads “ Every person accused of an offence 
shall be a competent witness on his own behalf in any 
inguiry inte or trial of the said offence, whether the 
person so accused is accused solely or jointly with any 
other person or persons.’’ It will be noticed that whereas 
the English Act entitles each accused to be called “ for 
the defence”, the Code of Criminal Procedure entitles 
him to be called merely ‘on his own behalf.” It 
appears to me clear that whereas the English Act 
permits an accused person being called to give 
evidence “for the defence”, section 342 (1) of the 
Code of Criminal Procedure contemplates an accused 
person giving evidence only for _ self-defence. 
Expressio untus est exclusio alterius. This appears to 


‘me to be a case of the permission to do a thing ina 


particular manner with the prohibition implied to do it 
in any other manner. The rule stated in Blackburn v. 
Flavelle (1) that “if there be any one rule of law 
clearer than another, it is this, that, where the 
Legislature has expressly authorized one or more 
particular modes of dealing with property, such 
expression always excludes any other mode, except as 
specifically authorized” appears applicable mutatis 


‘mutandis. It appears to me clear that section 342 (1), 


Code of Criminal Procedure, though in the affirmative, 
must be read as implying a negative in the sense that 
the examination of an accused person ds a witness in 
cases not falling within the four corners “of that 
provision will not be legal and is prohibited. In this 
view, I am confirmed by the fact that proviso (a) to 
the sub-section states that the accused shall not be 


examined as a witness “except at his own desire.” 
aE ana 





‘(1) (1881) 6 A.C, 628, 
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Perhaps, these words may not be as strong as the 
words: ‘except upon his own application ’’ appearing 
in the Criminal Evidence Act, 1898, but they do import 
as a condition for the examination of the accused 
erson cn oath that the accused not merely must Have 
given his consent when he is brought before the Court 
for the purpose of giving testimony but must have 
made a request himself to be examined before he is 
brought to the Court for the purpose of giving 
testimony. Fuyther ithe provisions in clause (qd) 
against the accused witness being cross-examined on 
his character or previous conviction make it clear that 
the accused is not contemplated as a possible witness 
for the defence of any other accused person. It is 
impossible to hold that the Legislature intended that a 
witness for all purposes should be exempt from 
challenge of his credibility by shutting out of questions 
as to his character or previous convictions. The 
apparent conflicl between the general words in 
section 118 of the Evidence Act and this reading of 
section 342 (1) of the Code of Criminal Procedure 
would be governed by the rule Specialia generalibus 
derogant. I am, therefore, of opinion that the 
evidence of the two co-accused, Nga Yone and 
Nga Than had been improperly admitted and that 
such evidence must be excluded from consideration. 
In this view of the.case the conviction of appellant 
must be upheld. There is against him his own 
confession and ‘that of Nga Than. His own confession 
was, as I*have already said, taken by a magistrate who 
has acted with meticulous care to ascertain that it was 
voluntary. The details given in the confession make it 
impossible to accept the defence allegations of it being 
the result of tuition by Nga Yone and Nga Than. 
The details hang together and the confession altogether 
strikes me asa statement by a person who has been 
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ihrough the events he is narrating. The appellant, in 
his confession, has stated that the Japanese rifle which 
he heid under a permit was taken from him by 
Nga Yone and delivered to Lu Tin who held it in the 
coutse of the dacoity. Nga Than, in his confession, 
did net claim to know how Lu Tin got the Japanese 
rifle but agreed with the appellant in stating that 
Lu Tin held the Japanese rifle at the commission of 
the crime. This is no doubt a small detail but, 
because it is a small detail, it would not have occurred 
to the confessing accused, even if they wanted to, to 
compare notes before they gave their respective 
confessions. 

It is unnecessary to consider why the two co-accused 
should have given evidence in favour of the appellant 
but it does seem to be very strange that they should 
have had a sudden change of heart. It also requires 
to be explained why, if Nga Yone owed a grudge 
against the appellant, he should not have, in his 
confession, included the appellant’s name. Nga Yone’s 
familiarity with the appellant’s habits as evidenced 
by his being able to produce the rifle from the 
appellant’s house in the appellant’s absence does not 
suggest unfriendly relations between the appellant and 
Nga Yone.« I am afraid I cannot agree with the 
learned Special Judge when he said that there was no 
reason why Nga Yone and Nga Than should have 
perjured themselves to save the appellant. «I can 
think of many. 

The sentence which was passed cannot ke said to 
be severe and I dismiss the appeal. , 
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Before Sir Ernest H, Gocdman Roberts, Kt.. Chief Justice, 
aud Mr Sustice E Maung. : 


Messrs. FOUCAR & CO., LTD. 
a 
DAW E YIN,* 


Vortsnen’s Compensation dei—tin the course of the workman's employment— 
Enciuy action—Accident within the employer's premises, 


Held: The victim of a bomb due to enemy action is not entitled to 
compensation evenif the’ accident occurred within the premises cf his 
employer if he is not in the course of his employment at that time. 


The fact that a workman died from injuries received from an accident 
occurring within the premises of the employer is not relevant for the purpose 
of determining whether the accident occurred in the course of the employ- 
ment or not. 


The Burmah Oil Company v. Ma Hivve Yin, UL.R. 13 Ran, 553; Blee v. 
London and North-Eastern. Railway Contpany, (1938) A.C. 126; St. Heleits 
Colliery Company v. Hewitson, (1924) A.C. 59, followed, 


Alloock v. Rogers, IF BW.C.C. 149; Sparey v. Bath District Council, 
48 T.L.R, 87, referred to. : 


Foucar for the appellants, 
Respondent in person. 


RoBERTS, C.J.—The deceased U Ba Han who 
was employed by Messrs. Foucar & Co. at their 
saw-mill at Ahlone was killed by a bomb splinter or 
splinters in the air raid on Rangoon by enemy aircraft 
on December 25th, 1941. It is admitted by the 
appellants that he was a Workman within the meaning 
of the Workmen’s Compensation Act, and the 
Commissioner for Workmen's Corhpensation has 
awarded.his widow Daw Aye Yin Rs. 3,500 compen- 
sation, the amount being based upon the computation 
in Schedule IV of the Act. 

Against that award the employers have appealed. 
They have not sought to rely on any question of 
ah Ea a a nade A alia SRE pg erase 


_ * Civil Misc. Appeal No. 15 of 1947 against the order of the Commis- 
sioner for Workmen’s Compensation, Rangoon, in Case No, 15 of 1946. 
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limitation, and the sole question for us to determine is 
whether the accident arose out of and in the course of 
the deteased’s employment or whether it arose in 
consequence of a risk which he shared with all the 
‘members of the public who happened to be in the 
neighbourhood at the time. 

The deceased had lived with his wife and children 
upon the saw-mill premises for upwards of twenty 
years. It is common ground that after the air raid on 
December 23rd two days previously, many of the 
workers ran away and those who were left had to do 
odd jobs and in particular keep the pumps going in 
case of fire and that for that purpose the Aring of the 
furnace was necessary. This operation took place on 
the morning of Christmas Day (December 24th), and it 
is admitted that U Ba Han in company with other 
loyal workers took part in it. 

Mr. Martyn, the mill engineer, stated in evidence 
that this work must have finished by 9 a.m. and that 
the air raid was after 10 o’clock. The manager, 
Mr. Wartun, was not asked how long an interval 
elapsed between the conclusion of the necessary work 
and the sounding of the siren: Saw Po Zin, one of 
the clerks, said that “ about 15 minutes after we were 
let off the siren sounded’’, and Budaya, a maistry, 
said, “ The deceased U Ba Han was with us. We had | 
to fire the furnaces to pump water. Work stopped 
and I returned home. As I was having my meal the 
siren sounded.” - a 

Mr. Wartun, the manager, stated that ‘‘ It was 
" There is no 
suggestion that any other work was contemplated on 
that day ; but such work as had been done was over, and 
the employees were free to go about their own affairs. 

The deceased chose to remain in the saw-mill 
compound. His home was there. The Commissioner 
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in the course or nis order said, ‘in the present case 1947 
the accident occurred during recess hours socn after Messrs. 


: : FoucarR & 
the morning break and the deceased was actually on ‘¢o,, Lr. 


the premises of the saw-mill where he was employed” yyy & yim, 
at the time of the accident.” He then quoted the ,7 
law regarding what perhaps may be termed dinner- Cy. 
hour cases in order to show that an accident occurs 
“in the course of ” the workman’s employment on the 
premises even thopgh it happens during an interval 
between the actual working hours. 

There was, however, no “ morning break ” here. 

Once working hours are over a workman’s obliga- 
tion to remain upon his employers’ premises is at an 
end. As pointed out by Sir Arthur Page C.J. in 
The Burmah Oil Company v. Ma Hmwe Yin (1)—~ 


“ An employer isnot liable to compensate a workman for an 
injury that has been caused by reason of the workman being 
exposed to a risk to which all persons who happened lawfully to 
be present at the time and place of the accident would be 
subjected, unless the workman at such time and place was 
exposed to an exceptional risk of sustaining the injury by reason 
of the work which he was engaged by the employer to carry out.” 


The Commissioner, who carefully studied the 
authorities and has written a lucid summary of them, 
went on to Consider whether the saw-mill was a 
dangerous place ifi the sénse that workmen who were 
obliged to be there ran risks greater than those of the 
ordinary public—risks which arose out of and in the 
course of their employment. But at the time of 
U Ba Han’s death he was not on the millowners’ 
premises in the course of his employment, but in the 
course of his leisure time. He was not obliged to be 
there. 

If this accident had occurred whilst U Ba Han 
was actually at work firing the furnaces, I should have 

(i) LL.R..13' Ran, 559 at p. 561. 
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been constrained to hold, first that a saw-mill was, or 
was likely to be, a target which hostile aircraft might well 
make their objective ; and secondly, that U Ba Han 
‘met with his death because the accident arose out 
of his employment and in the course of it, and that 
[to use the words of Lord Wrenbury in Alloock v. 
Rogers {1)] the accident resulted from a danger 
connected with the place, asa place. Again, if it had 
happened just as the work was finishing so that there 
was no time for the workman to betake himself to a 
place of safety, the result would be the same. The 
question of when an accident to a workman ceases to 
be “in the course of ” his employment was dealt with 
by Lord Atkin in Sparey v. Bath District Council (2) in 
the following way “I venture to think that it may be 
found to be an extension of time sufficient to enable 
the man to leave the immediate area of his employment 
so far as he is exposed in that area to the actual 
dangers of his employment.” I respectfully agree 
with Sir Arthur Page’s decision [in the Burmah Oil 
case (3), to which I have referred] that the question of 
whether the course of a workman’s employment has 
begun or ended is a question of fact depending on the 
circumstances of each case. In the present case a 
considerable further period elapsed between the 
sounding of the siren and the:droppiug of bombs. 

U Ba Han was in the saw-mill compound at the 
time of his death probably because ‘he knew the siren 
had sounded and was waiting for his wfe to return 
home. As Daw Aye Yin stated to the Commissioner 
they lived in the mill compound, and no doubt the 
reason they lived there was because U Ba Han was 
employed at the mill. But the accident did not occur. 
in the course of U Ba Han’s employment. His — 





{i) II B.W.C,C, 149 at p, 154. (2) 48 T.L.R. 87. 
(3) LL.R. 13 Ran. 553 at p. 561. 
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employment for the day had finished. Although the 
risks he was running no doubt arose out of his 
employment in the sense that if he had not been.an 
employé he would not have been there, they did not 
arise in the course of his employment. Accordingly, 
we have no alternative but to allow the appeal. 

I should like to make two further remarks. In 
the appellants’ letter of September 20, 1946, denying 
liability they say: ‘‘ We understand that the Work- 
men’s Compensation Act does not cover accidents 
caused by enemy action as the risk of such accidents 
cannot be, considered as being due to the nature of 
employment.” JI wish it to be understood that if 
U Ba Han had been the victim of a bomb while he 
had been firing the furnaces, in my opinion, his 
widow would have been entitled to compensation. 

This leads me to the second remark. No doubt 
it is easy to appear generous in the suggested 
disposal of other people’s money by ex gratia payments 
but I should like to suggest to the appellants that 
despite their freedom for legal liability, the fact that 
the deceased was residing for the purposes of his 
employment in a place at which there was more than 
the ordinary element of danger, and had that very day, 
in order to try and protect his employers’ property, 
been doing work outside the usual scope of his 
employmtnt might furnish ground for generosity on 
their part. We both feel that his anxiety for his 
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wife was tHe probable reason for his not entering the . 


air-raid shelter on the premises and for remaining 
where he did. -It must seem an inexplicable hard- 
ship to the unfortunate widow that by reason of this 
anxiety she lost her husband and that she cannot 
now recover compensation because the firing of the 
furnaces was over before the bomb fell. 

We make no order as to costs. 
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E Maune, J.—I am in entire agreement with my 


Lord and ‘have very little to add. 

_ the decision of the House of Lords in Blee v. 
London and North-Eastern Railway Company (1) 
would, in my opinion, provide the solution of the 
problem before us. At pages 130-131 of the Report, 
Lord Atkin said : 


“His time in such a case is his own ; he arrives at the 
scene of his labours as he pleases ; and though it is his 
duty to present himself at the appointed time yet his‘ employ- 
ment’ does not’ in ordinary circumstances begin for the 
purposes of the Act until he reaches the place where he 
is employed. As Lord Dunedin said in Davidson & Co. v. 
McRobb (2), in a passage aptly cited by my wmoble and 
learned friend Lord Russel of Killowen in Alderman v. Great 
Western Railway Company (3): “In my view ‘ in the course of 
employment’ is a different thing from * during the period of 
employment.’ It connotes to my mind the idea that the 
workman or servant is doing something which is part of his 
service to his employer or master. No doubt it need not 
be actual work, but it must, I think, be work or the natural 
incidents connected with the class of work.” Lord Atkinson 
in Si. Helens Colliery Company v. Hewitson (4) puts it, ‘ A workman 
is acting in the course of his employment . . . when he 
is doing something in discharge of a duty to his employer, 
directly or indirectly, imposed upon him by his contract 
of service. In Newton v. Guest, Keen & Nettlefolds, Lid. (5), 
Lord Cave L.C., accepting the test laid"*down in Hewttson 
(4), determines the case by consideration of that fact * that 
when the accident happened (the man) was on his way to 
his work by the means provided by his employers but was 
in no sense actually engaged in the performance of his 
contract of service.’ Finally, 1 would refer to the words 
of Lord Russel of Killowen in Alderman's case (3): ‘ The 
cases in which men are employed to work at a distance 
from their homes and have to find lodgings for themselves 





(1) (1938) A.C. 126, (3) (1937) A.C. 454, 
{2) (1918) A.C. 304, (4) (1924) A.C. 59. * 
{5} (1926) 19 B.W.C.C. 119. 
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must be innumerable. Yet there is no case in the books. or at 
all evenis none was cited, in which such a one meeting with: 
accident when merely on his way to or from his work has bee 
held entitled to compensation. In order to entitie fiw t 
compensation in such a case some other elemerit mus: be 
present (involving the discharge of a contractual duty to the 
employer) which in law extends the course of his emyploy- 


ment so as to include the moment of time when the 
accident occursed.’” 


In Hewitson’s case (1) Lord Wrenbury (at p. 96 of 
the Report) said:‘‘ . . . . the man must not 
only be in the tmployment but the accident must 
occur in the course of the employment. The injury 
must result from accident arising to him out of and 
in the course of the employment in which he is 
engaged at the time, so that the accident can arise 
out of it” At page 97, the learned Law Lord 
distinguished between the workman availing him- 
self of a facility and acting in discharge of a duty 
he lawfully owes. In this case before us, U Ba 
Han in residing with his family in the rill compound 
was availing himself of a facility provided by the 
employers. He was not bound to live there, and 
the fact that he died from injuries received from 
an accident occurring within the premises of the 
employer is not relevant for the purpose of deter- 
mining whether the accident occurred in’ the course 
‘of the employment or not. Applying the words of 
Lord Buckmaster in Hewitson’s case (1), U Ba Han 
‘was free either, to live inside the mill compound or 
to go away from the mill compound as soon as 
‘the work for the day had been called off ; he was 
mot bound to remain where he was when the 


accident occurred. 


afi 


~ 


EO, 





(1) (1924) A.C, 59, 
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APPELLATE CIVIL. 


Before Sir Ernest H. Goodman Roberts, Kt, Chicf Justice, 
and Mr. Justice Wright, 


MAUNG MAUNG HMIN 
ae 
MAUNG TIN AYE anp SIX OTHERS.* 


Burmese Buddhist Law—Keittima adoption—Apatittha. 

Heid ; Mere proof of adoption is not proof of kedffima adoption, and that 
mere description of some one by a person as his or her gdopted child is not by 
itself an expression of intention that that child shall inherit. There must be 
some circumstances to show that the adoption was not an apatittha adoption 
merely but an adoption with a view to inheritance, 


Ma Than Nyun v. Daw Shwe Thit, L.L.R. 14 Ran. 357, followed. 


Ma Ywet v. Ma Me, 3 L.B.R. 118; Ma Than Than v. Ma Pwa Thit, 
1.L.R, 1 Ran. 451, referred to. 


May Oung’s Buddhist Law, page 145, appreciated, 


P. K. Basu for the appellant. 
Kya Gaing for respondent No. 1. 


ROBERTS, C.J.—This is an appeal against an order 
of the District Judge at Kyauksé dismissing a suit 
for Letters of Administration to the estate of the late 
Daw Khin Hta who died in December 1944 and 
was the step-mother of the plaintiff-appellant. The 
ground updén which the suit was dismissed was 
that the ist respondent, Maung ‘Tin Aye, had 
proved himself to be the keittima adopted son of 
Daw Khin Hta. If this were so the appellant ‘would: 
have no further interest in the estate because it is. 
agreed that there has been a partition of the estate 
on the death of his father, and no further right of. 
inheritance would arise if Daw Khin Hta had a. 
keitlima adopted son. The question before us is. 





* Civil Ist Appeal No. 27 of 1946 against the order in Civil Suit No. 2: 
of 1946 of the District Court of Kyaukse, 


fens 
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whether the learned District Judge was right in 1947 
holding thatthe factuin of keiftima adoption had Macys 
been proved, “Haw 
In Ma Ywet v. Ma Me (1), Lord Dunedin, yyuxe tr 


5 ‘ ‘ a Tatas. ; jd. AYE AND sim 
delivering the judgment of the Privy Council, said ee ae 





— 


“Tt has already been laid down by this Board that, Rogerrs. 
according to the law of Burma, no formal ceremony is necessary CJ 
to constitute adoption. One may go further and say that, 
though adoption is a fact, that fact can either be proved as 
having taken place on a_ distinct and specified occasion, 
or may be inferred from a course of conduct which is 
inconsistent with any other supposition. But in either case 
publicity must be given to the relationship, and it is evident 
that the amount of proof of publicity required will be greater 
in cases of the latter category, when no distinct occasion can 
be appealed | to.” 


He added (p. 124): 


“Tt would have been easy for the parties, by means of 
an actual, though not ceremonial, adoption in presence of 
witnesses, to have precluded the raising of subsequent 
questions. Where that has not been done, and where the fact 
of adoption is left to be inferred from past statements and 
conduct, it is, in their Lordships’ opinion, a salutary rule that 
adequate proof of publicity or notoriety of the relationship 
should be insisted on.” 


In the present case it appears that the 
Ist respondent’s mother died when he was about three 
years old, and that then Daw Khin Hta who was 
his father’s sister took” him to live with her at 
Singaing. This was in about 1922 and it is not 
contended that there was any adoptidn at that date. 
Maung Tin Aye’s father died about 1926 and his 
aunt continued to look after him during his. 
childhood and sent him to school and paid the 
school fees. 


(1) 5 L.B.R. 118 at p. 123. 


bo 
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son's In the course of this suit the defendant-appellant 
glee asked for particulars of the time, place and method 
Hus of the alleged adoption ; and the respondents answered 
Maia Tix that it took place in April 1932 in the Malun 
AYE anp °* Htondan Quarter at Mandalay, though they did not 
Robins answer the question of how it took place. When 
cj. the case came on for trial their evidence was that 
when Maung Tin Aye was at school in Maymyo and 

had just finished an examination he was sumrioned 

by Daw Khin Hta to the house of his brother-in-law 

U Ba Thwin in the Malun MHtondan Quarter. 

Daw Khin Hta took him upstairs and then made a 

formal statement saying that she had hitherto refrained 

from announcing his adoption, but now thai her 
husband was dead and that a partition had been 
effected between her and her step-childrén she felt 

at liberty to express publicly that she had taken 

Maung Tin Aye as her adopted child. If this story 

is to be believed il would clearly refer to adoption 

with a view to inheritance since it would otherwise 

have been unnecessary and irrelevant to refer to 

any partition of her deceased husband’s estate. 

Maung Tin Aye further stated that Daw Khin Hta 

added “You need not go back to Maymyo School 

but I will keep you in St. Peter’s High School, 
Mandalay, as a boarder.” - 

But the learned District Judge. did not accept this 

evidence although Daw Pia, thé step-mother of 

Maung Tin Aye’s brother-in-law, and Ma Khin Sein, 

the sister of Maung Tin Aye, claiined to have been 

present and to have heard this declaration made by 

Daw Khin Hta, He said: “ The whole thing sounds . 

like a mere fiction introduced for use in conjunction 

with the outstanding and genuine fact relating to the 
conduct of Daw Khin Hta when she sought to gain 
admission of Maung Tin Aye into St. Peter’s High 
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School, Mandalay’, and later he referred to the 
alleged public ceremony as ‘‘a mere fiction cleveriv 
interpolated into the story.” 

Maung Tin Aye’ professed not merely to relat 
the effect of Daw Khin Hta's announcement but to 
be able to recite the exact words used some fourteen 
years earlier. It was stated that U Ba Thwin, the 
Ist respondent’s brother-in-law, was present, but 
he was not called as a witness, and one other person, 
namely, Daw Khin Hta’s elder brother, U Khin 
Maung, who is said to have been there, is now dead. 
The District Judge thought that such an important 
announcement as that of a keittima adoption would 
not have, been made in what he described as “a 
hole and corner affair only.” The respondents were 
therefore thrown back upon proof of a course of 
conduct which was inconsistent with any supposition 
other than that of adoption with a view to 
inheritance, and it had to be remembered that the 
amount of proof of publicity required was greater in 
such a case when no distinct occasion had been 
proved; and, perhaps we may add, even greater 
still when the evidence given by Maung Tin Aye, 
his sister, and another of his witnesses regarding 
Daw Khin Hta’s alleged public adoption had been 
dismissed as fictitious. We think that the District 
Judge was right in not accepting this story. 

However, the learried Judge stated: “ Evidence 
to prove such publicity is found firstly in the 
circumstances showing Daw Khin .Hta’s conduct at 
the St. Péter’s High School, which conduct led the 
head of the institution to take her as the boy’s 
adoptive mother. In the School Register also, her 
name figures in the said column. The next two can 
‘be found in the circumstances attending Maung Tin 
-Aye’s betrothal ceremony and the subsequent 
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wedding ceremony. On both those occasions. 
Daw Khin Hta made the said announcement 


“openly and publicly. These three particular sets of 


circumstances, in my opinion, sufficiently and clearly 
prove publicity of Daw Khin Hta’s intention of 
adopting the boy as her keittima son.” 

We have examined the evidence in relation to 
these matters. We are bound by and respectfully 
agree with the decision of a Bench of this Court in 
Ma Than Nyun v. Daw Shwe Thit (1). In that case 
it was held that Ma Than Nyun wes the apatittha 
daughter of one Daw Shwe Yu, Ba U J. stating the 
following conclusion with regard to the evidence: 
“There is no reliable evidence to prove that 
Daw Shwe Yu ever told anybody that the plaintiff- 
appellant was her keiltima adopted daughter but 
there is some evidence to show that she told some 
of her friends that she had adopted the child” and 
he added that the publicity insisted on is the 
publicity of the intention of the person who takes 
the child of another in adoption that the child shall 
inherit. It is clear from this decision that mere 
proof of adoption is not proof of keiftima adoption, 
and that the mere description of someone by a 
person as his or her adopted child is not by itself 
an expression of intention that that child shall 
inherit. There must be some circumstance to show 
that the adoption was not dn apatittha adoption 
merely but an adoption with a view to inheritance. 

We have searched in vain for proof of any 
such intention here. It is first said fhat when, 
Daw Khin Hta removed her nephew from Maymyo 
School to St. Peter's, Mandalay, her name was entered. 
in the School Register as parent or guardian and 
also in the boy’s school leaving certificate later on. 


(1) LL.R, 14 Ran, 557, 
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But Brother Clementian called on behalf of the 
respondents was obliged to say: ‘i have no personal 
knowledge of the actual relationship of Ma Khin Hta 
and Maung Tin Aye .°. . . She used to settle 


the boy’s bills and her name appeared in the ; 


Admission Register under the heading “ Parent or 
guardian.’’ I presume she was the mother of the 
boy. My conveisations with the Burmese were made 
through an interpreter. I think I met Daw Khin Hta 
three or four times in all as she visited our school 
in connection with Maung Tin Aye. I have no 
recollection whether or not Daw Khin Hta of her 
own accord said to me that she was the adoptive 
mother of Maung Tin Aye.” 

Now we have been referred in the course of 
argument to the case of Ma Than Than v. Ma Pwa Thit 
{1) because the Judicial Committee of the Privy 
Council in the course of their judgment stated : 


“There is no special ceremony in Burmese adoption, but 
the adoption must be a matter of publicity and notoriety. It 

ssircng evidence of such publicity and notoriety, that the 
appellant lived continuously in the house of Ko Po Kyaw from 
her babyhood for twelve or thirteen years, and that he was 
entered on the register of the school as her parent, and paid 
the school fees. Moreover, there is evidence that the appellant 
was given jewellery by Ko Po Kyaw to wear, and that 
Ko Po Kyaw also paid fer her clothes.” 


e o 


But in that case Ko Po Kyaw and his wife had 
been a childless couple for sixteen years and they 


took the appellant from her natural parents when. 


she was a child of one year old. Her natural. 
mother gave evidence in the adoption case, and 
it was abundantly clear that the ties with the: 
appellant’s natural family had been severed as 





{I}ILL.R. 1 Ran, 451. 
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194? the entry in the register showed. The present 


me circumstances are entirely different. At the time 
Huis this appellant went to St. Peter’s School, Mancalay, 
Mavae Tm fis natural parents had long since been dead and 
saseert ind their name could not have been entered. The 
Robunrs, name entered was that of his aunt to whom the 
cj. school bills were to be sent. She was certainly 
acting as a guardian of her orphan nephew, but the 
fact that she showed him generosity and affection 
does not mean that she had bestowed upon him a 
position which she desired after her death should 
mark him out as different from her other nephews 
and nieces to whom she was also showing kindness 
and affection. 

Passing to consider the evidence of U San Shwe, 

the Ist respondent’s father-in-law, he said : 





“Initially the question of marriage of my daughter with 
Maung Tin Aye was mooted by Maung Tin Aye's elder sister 
Ma Khin Sein. I knew then Maung Tin Aye to be 
Daw Khin Hta’s nephew only by blood. Daw Khin Hta 
never herself told me that Maung Tin Aye was her adopted 
son. I knew that Maung Tin Aye had no natural parents then. 
I knew that Maung Tin Aye was not Daw Khin Hta’s son 
and also knew that Daw Khin Hta had been looking after 
Maung Tin Aye and Ma Khin Sein asa parent. It is nota 
fact thas I had to request Ma Khin Hta to allow the use of 
her name as Maung Tin Aye's mother. But she ‘herself when 
Tasked her how I should mention as regards Maung Tin Aye’s 
parentage, said that her name should be used as Maung Tin Aye’s 
parent as there was no difference whatever ‘Ma-htu-par-bu’. 
The guests present at the engagement ceremony were about 
150 and I actually remember U Sein Ya, U San Ba, U Nyein 
who are witnesses in this case. That money present was made 
in the presence of the guests. The amount wasin currency 
notes and the excess amount was in coins put in a silver bow] or a 
silver tray. Out of that present, about Rs. 5,000 was spent 
in defraying the costs of the reception on” actual wedding 
ceremony.’” 
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Be it noted that this witness does not say that 
Maung Tin Aye ever .told him that he was a 
ketttima son or had any expectations of inheritance, 
Consequently, U San Shwe asked Daw Khin Hta how 
he should mention Maung Tin Aye’s parentage and 
the answer was.that her name should be used as it 
would make no difference. This was repeated by the 
witness in cross-examination. She then said : ‘ Put 
meas mother. It makes nodifference. He is my son 
all right.” U San Shwe in saying ‘ Daw Khin Hta 
had been looking after Maung Tin Aye and 
Ma Khin Sein as a parent” does not state that the 
position of Maung Tin Aye appeared superior to that of 
Ma Khin Sein. 

This is plain evidence of @patittha adoption but the 
phrase “it makes no difference ”’ seems to us singular 
unless it meant that the aunt was not thus 
differentiating him from her other nephews and 
nieces. At the time of the marriage of appellant’s 
sister Ma Khin Sein she was described (according 
to her own story) as U Khin Maung’s and 
Daw Khin Hta’s niece. That was in 1932 but the 
appellant's wedding was at the end of 1939, 
It appears to us that the phrase ‘it makes no 
difference” can only,mean that Daw Khin Hta was not 
in 1939 intending ‘to represent Maung Tin Aye as her 
keittima son. It would have been easy to do so at any 
time by a public declaration, especially at the time of 
the marriage*but the witnesses U Mye who was at the 
engagement ceremony and U Sein Ya who was also 
present then and again at the wedding function do not 
say that a word was said about inheritance on 
either occasion. 

At the marriage. a group photograph was taken of 
the guests. As the cost of the elaborate reception was 


coming out of Daw Khin Hta’s gift of Rs. 10,000 it. 
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seems not unreasonable that she should be seated on 
the bridegroom’s right. She had brought him up and 
it is difficult to see where she fittingly could be 


“supposed to sit. 


We now pass to the evidence of Sayadaw 
U Thi Hla who was a witness for the respondenis. 
He is 53 years of age and the presiding monk of a 
monastery which was dedicated by Daw Khin Hia 
and was close to her home. He had known her for 
20 years and said : “ Daw Khin Hta used to take my 
counsel and advice on various important matters, 
I never heard that she had adopted anyone as her 
child. Some time before Maung Tin Aye’s marriage 
with U San Shwe’s daughter, Ma Khin Hia 
appeared and informed me that she had intended to 
make a gift of Rs. 10,000 to Maung Tin Aye on the 
occasion of his marriage. [ then said that she had 
other nephews and nieces and asked what she would 
do in case of these persons on the occasion of their 
marriages. She then told me that Maung Tin Aye’s 
parents had never taken any money before. As for 
the other nephews and nieces their parents had spent 
large sums of money belonging to herself and that 
therefore she had no intention of making the same 
amount of gift to them on the occasion of their 
marriages. As regards the use of het’ name as mother 
of Maung Tin Aye in the invitation card for the 
occasion of marriage, she said just for the sake of 
giving honour to Maung Tin Aye, she had consented 
to the use of her name as mother in the -card.” 

Now, it seems to us that the District Judge has 
unconsciously misrepresented this evidence in saying 
“it is somewhat preposterous to claim that he was 
invariably consulted by Daw Khin Hta on all 
important matters.” No such claim was made by him, 
but he said that whenever Daw Khin Hta left Maymyo 
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she kept her documents and safe with the Sayadaw - 


and he even produced, various business papers of her’s 
still in his possession. The point made on behalf of 
the appellant is that Maung Tin Aye was married 
in 1939 when he was 23 and one might have expected 
a heittima son to have assisted his mother in business 
matters. If he were not given the custody of business 
documents when his mother left Tada-u on account 
of air raids, the person to whom custody was in fact 
given would be likely to know of the keitlima 
relationship if it really existed. 

But Maung Tin Aye was not engagéd in assisting 
Daw Khin Hta. When the receipts left in the 
Sayadaw’s custody were shown to Ma Ma Gyji, a young 
cousin of Daw Khin Hta, she said they were in her 
handwriting : they are all dated 1941 : Ma Ma Gyi 
lived with Daw Khin Hta for about seven years and 
was there right up to the latter’s death in 1944, 
She stated that when Daw Khin Hia dictated her 
letters to the Ist respondent she began “Your aunt 
hereby writes.” 

The District Judge had stated (page 57 reverse) 
that ‘there is no evidence as to the period in which 
these messages were written either during the lifetime 
of U Maung Maung Hla or thereafter. This is a mistake 
because U Masang Maung Hla was dead before the 
alleged formal ceremony of adoption in April 1932. 
Ma Ma Gyi wha gave her age as 23 when she gave 
evidence in the Court below in August 1946 would 
only be nine years of age when U Maung Maung Hla 
died, and she did not go to live with Daw Khin Hta 
till about 1937. 

Other evidence for the plaintiff included that of 
Ma Shu May, the sister-in-law of Daw Khin Hta. 
She stated that Daw Khin Hta about a year before 
cher death said she had no child but only nephews 
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and nieces. The record of her evidence does not 
appear to. show any partiality or bias for she agreed 
that Maung Tin Aye was the best loved of all the 
nephews and nieces that Daw Khin Hta had. 

It was elicited in the course of the cross- 
examination of Ma Ma Gyi that within a day or two of 
Daw Khin Hta’s death, Maung Tin Aye came to 
Zibingwe where the death had taken place and claimed 
the whole of the inheritance on the grqund that he was 
the keittima son, whereupon there was a dispute 
between him and his sister Ma Khin Sein, the latter 
weeping and saying she had a right to part of the 
estate. We agree with the District Judge’ that this 
dispute was hushed up, but Ma Khin Sein’s ‘attitude 
at the time seems significant. Moreover, about 
three months later all the nephews and nieces jointly 
dispatched a letter to the appellant in which they 
declared that Daw Khin Hta during her lifetime 
had stated that all her nephews and nieces were to 
enjoy her estate. This letter (Exhibit A) is in 
flat contradiction to the case now set up by the 
Ist respondent Maung Tin Aye. 

Maung Tin Aye’s position is that first he claimed 
to be a -keittima son. Then he made a claim 
inconsistent with such a status. Then he renewed his 
claim because he saw that Maung Hinin would not 
agree to forego the inheritance unless a share were 
given to his own nephews and nieces» In renewing it 
he tried to prove a formal adoption ceremony, and 
when that broke down he tried to rely on public 
notoriety of the factum of keittima adoption by 
a course of conduct on Daw Khin Hta’s part. 
inconsistent with any other supposition. All he has 
succeeded in proving was that his aunt was.extremely 
generous to him and provided for him lavishly in. 
her: lifetime. 
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We clesire to quote with respectiul appreciation 
from page 145 of the late Mr. Justice May Oung’s 
learned work on Buddhist Law : “it is nécessary 
to proceed with caution for it is common knowledge 
that Burmans are given to hospitality and are 
extremely liberal to relatives, near and distant. 
Nephews, niects and cousins of all degrees are taken 
into a family and generously provided for ; and it ts 
often a matter of some difficulty to distinguish between 
them and the soOns and daughters of the house. 
In examining the evidence, thereforc, these two 
questions should be kept in view :—(i) evhether the 
treatment testified to is not consistent with the view 
that the alleged adoptee was a favoured relative or 
dependent ; (ii) if not, whether it can be gathered from 
the adoptor’s conduct that he or she intended to 
confer heirship. This is an equally important matter 
since keiltima adoption depends on the manifestation 
of such an intention ; where the treatment was of a 
nature akin to that which one ordinarily expects to see 
in the case of a son or daughter, but the intention 
to benefit after death is not apparent, no greater status 
than that of an apatittha can be acquired (i.e. in 
the absence of other testimony).” 

We hold that there is no evidence here which 
goes to prove more than an apatittha relationship, 
and accordingly this appeal must be allowed with 
costs, forty gold mohurs. 


WriGutT,’J.—I agree. 
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e 
Before Sty Ernest , Goodman Robvrts, Kt, Chief Justice, Mr. Justice Ba U 
and Mr. Justice E Maung. 


KING wv, THAKIN KYI MAUNG.* 


Sanction for Prosecution (War-Times Offences) Act (Burma Aet of 19-46)— 

Sanction for prosecution by the Governor-—Gorernor communicating te 

the Chief Secretary over the teleplenc to proceed with the prosecution of 

the case—Note signed by the Chicf Sceretary without mention of desig¢- 
aation—Note sent to Deputy Inspector-Generalf Criminal Investigation 

Depariment—S. 57 (7) and s. Tid, lustraiion (e), of Evidence Act. 

Under s. 2 of the Sanction for Prosecution (War-Times Osfences} 
Act no court sha!' take cognizance of any offence alleged to have been 
committed between Sth December 1941 and 5th of May 1945 without the 
prior sanction of the Governor in his discretion. 

On the Sth March 1942, 309 Chinese were alleged to have heen looted 
and killed by the Burmans, This case was commonly known as the 
“Kayan Chinese Massacre.” On the 24th Angust 1946 F.S. V, Donnison 
who was the Chief Secretary to the Government of Burma sent a note to 
the Deputy Inspector-General of Criminal Investigation Department which 
ran as follows: 


“T have been informed over the telephone that H.E. wishes the case 
of Kayan Massacre to go forward, 


F, 8. V. Donnisoyv,—28-4-47, 
D.L.G., C.i.D,." 


This note was produced before the court on which a Special Judge 
took cognizance of the offence. 

Held by the Full Bench ; That the sanction under the Act need not be in 
writing and may be oral. The sanction in this case was valid. It was not 
necessary that the names of the Accused persons and/or the date of the 
commission of the crime or the sections under Which the Accused were to 
be charged should be mentioned in the sanction. The Governor is not to 
exercisé a quasi-judicial function in granting sanction. 

Heid under s, 57 (7) of the Evidence Act; ,Court can take judicial 
notice of the fact thai Mr. Doyinison was the Chief Secretary and under 
‘s, 14 \e) of the Evidence Act the court could presume that?Mr. Donnison as 
the Chief Secretary was officially apprising the Police authorities of 
the sanction of the Governor to the cognizance of the Court in this 


. prosecution. 


Emperor v. Rudra Datt Bhatt, 55 All. 798, followed, 
B, K. Ghose and others v. Emperor, 37 Cal, 467 ; Emperor v. Bhimaji 


_Venkaj: Nadgir, 42 Bom, 173 ; P. V. Naidu vy. King-Emperor, 42 Mad. 885; 





* Criminal Reference No. 41 of 1947; review of the order of the 
Special Judge arising out of Criminal Revision No. 71B of 1947, ° 
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V. M. dbdul Raleman and vnc vy. King-Emperor, 3 Ras YS, Osimllak 1947 
B. M. Chowdhur1z, 50 Cal. 135; Oucen-Empress \. Samiacrer 16 Mad. 468 . eine es 
U Pathada and two others v. King-Bimperor, 3 B.L.J. 178 . Qucen-Evpress v. ane 


a 
Tilak and one, 22 Bom, 112 at p.124; Chidambaram Pilar vy, Emperor, THAKIN EY: 


32 Mad. 3: Emperor v. Madhay Laxman, 43 Bom, 147; Empcrer v, Desarbhtai. ,  MAtxe. 
LL.R. (1937; Bom, 918; U Nyan Nein Da und others vy. Kurg-Emperor,4 Ran. 
133, referred to. 


The following was the order of reference made 
by Mr. Justice E Maung to the Full Bench: 


BE Maune, J.—This <s an wpplicitien by 10 persons against 
whom charges under section 3946 of the Penal Cede have been 
franed by the Special Judge (U Tin Toon), Hanthawaddy, in 
Criminal Regular Trial No. 7 of 1946. The ofder framing 
charges against ¢he applicants was attacked on 13 grounds set 
out in the petition to this Court. After hearing: counsel for 
the applicants, I was satished that it would not be proper for 
this Court in exercise of its revisionary jurisdiction to act on 
the last nine grounds set ont in the petition. Accordingly in 
directing notice to issue to the Director of the Crown Office on 
behalf of the Crown, I indicated that I would hear counsel on 
the first four grounds only in the petition. 

The relevant facts lie within a narrow compass. On the 
24th of August 1945, a charge sheet was presented to the Special 
judge, Hanthawaddy. The charge sheet named 22 persons as 
accused persons and the charge sheet was accompanied by the 
document, Exhibit D. This document is addressed to the 
Deputy Inspector-General, Criminal Investigation Department, 
Burma, and reads, “I have been informed on the telephone that 
H.E. wishes the case of “the Kayan Massacre to go forward.” 
It bears the signature of Mrs F. S. V. Donnison who was 
then the Chief Secretary to the Government of Burma. 
On the police report cofttained in the charge skeet, the learned 

‘Special Judge towk cognizance’ against the 22 persons named 
therein. On the 10th of September 1946, the Government 
Advocate in charge of the prosecution filed before the Special 
Judge, Exhibit D1, Exhibit D1 is not the original document, 
It purports to be a copy certified by the Superintendent of 

: the Chief Secretary’s Office. This copy purports to reproduce .- 

_ a sanction under the hand of the Governor of Burma to the 

4 “taking cognizance of offences under section 302 or other 

= sections of the Penal.Code alleged to have been committed on 






ge 
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1947, the 9th March 1942 at Kayan by ” the 12 persons named therein 


Eine The document bears 24th of August 1946 as the date of mains 
8. of the same by the Governor of Burma. Evidence was led 
THAKIN Kyr . ‘ ‘ 

Maunc, for the prosecution and on the Llth April 1947, the learned 
Special Judge framed charges against 10 out of the 12 persons 
named in Exhibit D1 under section 396 of the Penal Code. The 
original cf Exhibit DI was produced in Court for the first ‘ime 
on the 2nd May 1947. U Chan Tun Aung, Government 
Advocate, who appears before me, has obtained the same, f am 
told, from the office of the Chief Secretary and produced it 
before me. 

Two questions that fall to be considered are: 

(1) Whether cognizance.has been properly taken ayainst 
the 10 applicants in view of the Sanction for Prosecution (WVar- 
Times Offences) Act, 1946, and ? 

(2) Whether if cognizance was properly taken ky the 
learned) Special Judge, the charges under section 396 could 
properly be proceedecl with under the sanction granted cv the 
Governor uncer his hand on the 24th August 1946, ; 

Section 2 of the Sanction for Prosecntion (\War-Times 
Offences) Act, 1946, bars the taking of cognizance by any Court 
“of any offences alleged to have been committed in British 
Burma between the eighth day of December, 1941, and the fifth 
day of May, 1945, both days inciusive, without the prior sanction 
of the Governor in his discretion.” U Chan Tun Aung fer the 
Crown states before me, under instructicn, that the original of 
Exhibit D1, being the document which was produced before me 
on the 2nd May 1947, was signed by the Governor on the day 
the Special Judge took cognizance of the offence againsi the 
applicants but at a time prior to, the faking of such cognizance. 
For the purposes of the present ‘revision, the correctness of this 
statement made under instruction by the learned Government 
Advocate must be assumed. : 

I find no difficulty in accepting the contentfon of the counsel ° 
for the applicants that Exhibit D document, under the signature 
of Mr. F. S. V. Donnison must be excluded from consideration 
in this case, I do not, however, agree with Dr. U Thein when 
he claims that Exhibit D has not been proved. His contention 

that the Court may not take judicial notice of tlie authorship of 
this document in the absence of any oral testimony to establish ' 
that Exhibit D was in the handwriting of the then Chi.f ' 
Secretary to the Government of Burma and that the signature at - 


E& MAUuUNG, J. 
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the bottom of the clocument is of that officer runs counter to the 
rule Inid down by section 57 (7) of the Evidence Act. But formal 
proof of a document is a different thing from proof of the facts 
stated therein. In my opinioa Exhibit D when produced before 
the Court proves itself to this extent that the Court is entitled te 
hold that Mr. F. S. V. Donnison who was then the Chief 
Secretary to the Government of Burma, made a certain statement 
set out in that writing ; but it does not prove that the statement 
made therein is cotrect. The matter would be made clearer if 
instead of the document being produced in Court, Mr. Donnison 
had come into the witness box and repeated on oath what he 
has stated in writing, in Exhibit D. The statement which 
Mr. Donnison then makes as a witness on oath clearly must be 
rejected as being merely hearsay. 

Document Exhibit D1 placed on the record on dhe 10th Sep- 
tember 1946 also appears to me not admissible in evidence. 

The original of Exhibit D1 would be a public document 
coming within the meaning of section 74 of the Evidence Act. 
A public document can be proved either by production of the 
original or in the modes set out by sections 77 and 78 of the 
Evidence Act. Section 77 relates back to section 76, As at 
present advised, I do not consider that the document Exhibit D1 
is a certified copy within the meaning of sections 76 and 77 af 
the Evidence Act. This, however, is not a matter of great 
moment ; my reasons for taking this view will become apparent 
as I go on with this case. 

The first question resolves itself into whether the fact that 
there was in existence a prior sanction of the Governor, not duly 
cemmunicated to the Court at the time of the taking of 
cognizance, could or could not validate the action of the Court. 
The position in the case is that up to the 2nd May 1947, there 
had been no legal evidence on ‘which either by the Special Judge 
or this Court could have come to a finding that the Governor on 
the 24th August 1946, had already accorded sanction to the 
prosecution of the applicants. ; 

None of the reported decisions which had been cited to me 
deal specifically withsthis point. There have been cases where 
there was in fact no sanction by competent authorities at the 
time when cognizance was taken by the Court and sanction was 
‘granted only Subsequently. What the Courts there had to 
consider was whether a sanction granted e« post facto could 
validate proceedings initiated before the grant of the sanction. 
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In the present case, the question is whether the sanction which 
was in existence at the time the Court in ignorance of it took 
cognizance could have validated the act of the Court. On general 
principles I do not find it difficult in arriving at what I consider 
to be the right answer to this problem. A Court of Justice has 
to act on legal testimony ; absence of legal proof of a sanction 
must have the same effect as absence of the sanction, and 
cognizance taken without sanction, where it is essential is an act 
without juriscliction and wholly void. : 

In B. K. Ghose and others v. Emperor (1) it was held that 
subsequent sanction obtained during the pendency of the criminal 
proceedings would not cure the original want of jurisdiction 
‘in the Court. In Emperor v. Bhimaj: Venkaji Nadgir (2} it 
was laid at page 177 of the report, in relation to the initial 
want of the, sanction required under section 197 of the Code 
of Criminal Procedure that, : 

‘So that although the law requires a previous sanction, 
the Magistrate had taken cognizance of the case and 
proceeded with it without that sanction and he had) 
so far as we can gather, proceeded to record the 
whole of the evidence without being aware that any 
such sanction existed. It is unfortunate but it 
seems to us that this being so, the whole of these 
proceedings are without jurisdiction and must be 
regarded as totally invalid.” 

A similar view was taken in P. V. Neiduw v. King-Emperor 
(3). This case, however, is interesting in that Wallis C.J. and 
Ayling J, (Sadasiva Ayyar J. dissenting) expressed the view 
that it would be open to the Appellate Court to take 
additional evidence to supply the defect in formal proof of 
the sanction. If I can accept that view it follows a fortiori 
that the Special Judge can at any timé before the close of 
the proceedings take additional evidence in formal proof of 
the sanction. Wallis C.J,’s dictum .at page 889 of the 
report that, : : 

“Tt would not in my opinion be creditable to the 
administration of justice. or in accordance with 
modern ideas on the subject that a conviction or a 
charge such as this, if otherwise sustainable, should 


{1) 37 Cal. 467. ! (2) 42 Bom. 173. 
(3} 42 Mad. 885. 
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be upset owing to a misconception on the part of 
the’prosecution as to the proper mode of proving a 
statutory requisite not affecting the merits, a 
misconception ‘which was shared by ‘the trial 
magistrate " 


is weighty but with great respect, 1 take the view that a total © M4US 


want of jurisdiction cannot be cured with retrospective 
operation. J have also before me a case decided by this 
Court. This is V. Mf. Abdul Rahinan and one v. King-Eneror 
(1), The judgment of Robinson CJ., at page 103 of the 
report, I consider, is in support of the view I take, I think 
that Ozullah v. BaM. Chowdhuri (2) is also an authority in 
the same direction. 

The second point that arises in this cage, as I have already 
‘said, is whether assuming the enquiry to have been initiated 
regularly the charges under section 396 of the Penal Code could 
be covered by the sanction granted by the Governor on the 
24th August 1946. Dr. U Thein's main attack has been 
directed against what he claims to be the vague language in 
which the sanction is couched in that the words “or other 
sections of the Penal Code” appeared in that sanction. He 
relies on the decision in Queen-Empress v. Samavier (3). This 
decision was followed in B. K. Ghose and others v. Emperor 
(4). The decision in B. K. Ghose’s case was cited with 
approval by Brown J. in U Pathada and two others v. King- 
Emperor (5). In Samavier’s and Ghose’s cases, stress was laid 
on the incapacity of the person named by the Legislature to 
delegate his discretion in granting a sanction. In Samavier’s 
case at page 473 of the report it was said that, . 

“In the Resolution of 24th August 1892 the Board dees not 
sanction, thé prosecution of the accused for any offence 
designated by ‘itself, but merely delegates to the 
‘Collector the power of electing, out of several, such 
charges as he thinks likely to stand investigation. 

The Beard has not legal power so to delegate its discre- 
tion and irregularity in a sanction granted under 
section 197; Criminal Procedure Code, is not cured 
by the provisions of section 537.” 





(1) 3 Ran. 95. - (3) 16 Mad. 468, 
(2) 50 Cal, 135. (4) 37 Cal. 467, 
(5) 3 BLJ, 178. 


247 


4947 





Kinc 


cia 
THAKIN Kyt 
MAUNG. 





G, }. 


248 


1947 


Sealer 
KING 
. 
THAKIN Ky1 
MAUNG. 


E Maune, J. 


RANGOON LAW REPORTS. [1947 


In Ghose’s case at pages 489-490 of the report Tenkins C.J. said 
of section 196 of the Criminal Proceclure Code that, 

“It further appears to me to he the true implication of 
section 196 that the judgment of the Local Government 
should be specifically directed to the particular sections 
of Chapter VI in respect of which proceedings are 
to be taken, and that the order or authority should be 
preceded by, and be the result of, a deliberate 
determination that proceedings should be taken in 
respect of a particular section or particular sections 
of the Chapter and no other. 

It would, I think, be opposed to*the true intendment 
of section 196 for the Local Government by its order 
to give its legal or other advisers a roving power to 
determine under what sections of the Chapter proceed- 
ings should be taken, and to abaidon to them 
the discretion and responsibility that properly belong 
to itself; and I should hesitate to take a view of 
this section that might permit the Government to 
entrust to the zeal of an advocate, or of those 
by whom he may be instructed, the determination 
of the serious questions involved.” 

The contrary view was however taken in Queen-Eitpress v. 
Tilak and one (1). This decision was followed by the 
Madras High Court in Chidambaram Pillai v. Emperor (2). 
In P.V, Naidu v. Public Prosecutor, Madura (3) at page 183 
of the report, Napier J. said of section 196 of the Code of 
Criminal Procedure that, 

“Tt appears to me, that they treated section 196 as an 
enabling section. With great deference I entirely 
differ. Section 196 is not an enabling section. It 
is a disenabling secticn.” 

What the learned Judge said of section 196 of the Code of 
Criminal Procedure applies equally td section 2 of the 
Sanction for Prosecution (War-Times Offences)* Act. Eiiperor 
v. Madhay Laxman (4) is also to the same effect. The 
sanction granted in that case was for the prosecution of 
persons named “for cheating or for such other offences with 
which it may be necessary to prosecute in connection with 





(1) 22 Bom. 112 at p. 124. (3} LL.R. 42 Mad. 180, 
{2) 32 Mad. 3. (4) 43. Bom, 147. . 
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obtaining money from ryots.” The judgment of Shah J. at 
page 151 in my opinion states the true principle. With respect 
I agree with him that there is no delegation of discretion 


where the sanction is in the form it took in ‘that case 
The sanctioning authority has to apply its mind to the 


facts of the case and to decide whether persons who are E Mauna, 


alleged to have acted in a cerlain manner shculd or should not be 
prosecuted for such action. It is, in my opinion, no patt of 
the functions of the sancticning authority to specify to the 
Court the provision of the Penal Law under which the 
persons named in the sanction is to be proceeded with in 
respect of acts fer which the prosecuticn was sanctioned 
The later case of Emperor v. Desaitbhai (1) proceeds on a 
similar view. A similar point came before this Court in 
U Nyan Nein Da aud others v. King-Eurpero* (2). 1 desire 
to associate »myself respectfully with Duckworth J. where ai 
page 139 of the report said of the judgment of Jenkins C.J 
in B. kK. Ghose’s (3), 

“ I consider however that Jenkins C.J. goes too far and 
that his view presupposes that the Local Government 
or the Government has first to act in a judicial manner 
before it decides with what offence to accuse the 
persons concerned.” 

In the present case the sanction specified the time and 
the place where the 10 persons named were alleged to have 
committed offences in respect of which the Governor desired 
criminal proceedings taken. In my opinion, within the limits 
specified by these particulars, the Court would be competent 
to take cognizance of any offence. However, in the state of 
authorities [more so, as in U Nyan Nein Da and others v. 
King-Emperor (2) a, Bench of this Court refrained from deciding 
a point analogous to that which I have now to decide] 
I consider that a decision more authoritative than that of a single 
Judge is called for. « Under Rule 13 of the Appellate Side Rules 
of Procedure a(Criminal) I refer for the decision of a Bench 
or a Full Bench, according as my Lord the Chief Justice 
may direct the following questions: 

(1) Can the taking of cognizance by the Court of an offence 
covered by section 2 of the Sanction for Prosecution 
(War-Times Offences) Act, 1946, without proof of the 


(1) LL.R. (1937) Bom. 918. (2) 4 Ran. 131. 
(3) 37 Gal. 467. 
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prior sanction of the Governor be ,cured by the 
proof subsequently of the existence of ‘such sanction ? 

(2} ls a sanction for prosecution in respect of a named 
offence and other offencés unnamed but expressed to 
have been committed by persons named and at the 
place and time specified valid and operative in respect 
of such unnamed offences ? 


Chan Tun Aung (Government Advocate) for the 
Crown. 


Dr. U Thein for respondents. 


ROBERTS, ©.J.—-The following questions have been 
addressed to us by way of reference : 


{1) Can the taking of cognizance by the Court of an offence 
covered by section 2 of the Sanction for Prosecution (War-Times 
Offences) Act, 1946, without proof of the prior sanction of the 
Governor, be cured by the proof subsequently of the existence of 
such sanction ? 

(2) Is a sanction for prosecution in respect of a named offence 
and other offences unnamed but expressed to have been committed 
by persons named and at the place and time specified valid and 
operative in respect of such unnamed offences ? 


This reference arises out of criminal proceedings 
which have been initiated against Thakin Kyi Maung 
and others for offences under section 302 and 
section 396 of the Penal Code alleged to have been 
committed on March 9, 1942, at Kayan. 

Section 2 of the Sanction for’ Prosecution (War- 
Times Offences) Act, 1946, whiich came into operation 
on July 24, 1946, runs as follows: 


“2. Notwithstanding anything contained ine the Code of 
Criminal Procedure or in any other law for 
the time being in force, no Court shall take’ 
cognizance, either on complaint or on-a 
police report or otherwise, of- any offence alleged to have been 
committed in British Burma between the eighth day of December, 
1941, and the fifth: day of May, 1945, both days inclusive, without 
the prior sanction of the Governor in his discretion.” 


Sanction for 
prosecutions. 
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The case diary kept by the Special Judge at 2°” 

Hanthawaddy records under date of September i0,  %'*» 

1946, that seventeen, accused persons were brought Tuam xu 

before him on August 24, 1946, and were remanded MAvSS 

on the strength of a note purported to be written ai oa 

by Mr. Donnison to the Deputy Inspector-General 

of the Criminal Investigation Department on that 

same day. This note, written on official paper, has 

become Exhibit D and it runs as follows: 


“ T have been iaformed over the telephone that H.E. wishes 
the case of the Kayan massacre to go forward. 


F. S. V. Daxnison,—24-8-47. 
D.LG., C.D." 


Mr.-Donnison was Chief Secretary to the Govern- 
ment at that time, and this fact and the fact of his 
signature having been affixed to this note was a 
proper matter for judicial notice under section 57 
(7) of the Evidence Act. The phrase in the note 
“JT have been informed over the telephone” 
suggested in the first instance to the learned 
Judge who made this reference that the truth 
of its contents must be “rejected as merely 
hearsay.” If would no doubt have been more clear 
if Mr. Donnison has written ‘I have to inform you 
that H.E sanctions the cognizance of offences in 
the case of the Kayan massacre.” 

But. the Chief Secretary is for many purposes 
the channel through which information is given to 
various authorities of His Excellency’s wishes and 
instructions. The only point in writing this note 
would be to tell the Deputy Inspector-General, 
Criminal Investigation Department, that he could 
send up the case for trial That was its object, 
Mr. Donnison was not writing. a private note 
to say -he had heard something, but he was 
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acquainting the authorities of the sanction of 
His Excellency, and was writing a minute to that 
effect on the printed paper headed ‘“ Continuation 
notes, précis, draft, etc.’”’ which is used in Govern- 
ment offices and also in the High Court. It was 
suggested that Mr. Donnison having failed to add 
the words “Chief Secretary” to his signature was 
sending ‘‘merely a kind of personal note”, but 
I cannot accept such a_ contention. 

The suggestion has been made that Mr. Donnison 
might have given evidence on oath, but I do not 
consider that this would have carried the matter 
any further. ‘It could not be disputed that his 
official knowledge as Chief Secretary might have 
been derived from a telephone conversation. 

Under section 114 (e) of the Evidence Act the 
Court may presume the existence of any fact which 
it thinks likely to have happened and in particular 
that official acts have been regularly performed. 
In my judgment, Mr. Donnison who was known by 
all concerned to be the Chief Secretary to the 
Government was officially apprising the police 
authorities of the sanction of the Governor to the 
cognizance of the Court in this prosecution. 

In this, connection I would observe that the Act 
of 1946 nowhere states that the sanction of the 
Governor in his discretion is to be conveyed in 
writing or in any particular form. This is of great 
importance and we must carefully bear the fact in 
mind. I have already quoted the ,words of 
section 2. 

We have had a number of cases cited to us 
in argument in support of very wide propositions | 
upon which Dr. U Thein, appearing for some of 
the persons accused in this case, relies. His 
complaints may be summarized as follows. First, that 
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the persols to be accused are not mentioned by. 


name ; secondly, that no date on which the offences 
were alleged to have been committed was given; 
thirdly, that no section of the Penal Code was 
mentioned, and fourthly, that the phrase “wishes 
the case of the Kayan massacre to go forward” is 
too vague to constitute an authorization to take 
proceedings and can only refer to a continuance 
of police investigation. He also urged that the 
Governor had to consider the case of each and all 
of the accused against whom he was about to 
sanction a prosecution, and whether there was any 
likelihood of conviction in each case 

These preliminary objections amongst others 
were urged before the learned Special Judge at the 
close of the case for the prosecution, and on his 
rejecting them, an application in revision was made 
to the High Court, and the learned Judge who heard 
that application has made this reference to us. 


The application in revision begins : 


“1. After the withdrawal of British administration from, but 
before the Japanese occupation of, Kayan in Hanthawaddy 
District, on the 9th March 1942, about 300 Chinese were 
alleged to have been looted and killed by the Burmans.” 


And paragraph 3 says: “After the British reoccu- 
pation of this country the Army and Civil police 
investigated into this case commonly known as the 
‘Kayan Chinese Massacre,’”’ TheSe last three words 
are put by the applicants in capital letters. 

Now, it is quite clear to me from this that 
Mr. Donnison’s note or memorandum referred to 
this case and that every one knew what he meant 
by the “case of the Kayan massacre” and that he 
was referring to what happened there’ on the 
‘Oth of March 1942. If 300 persons or even a tenth of 
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that number were alleged to have been tne victims 
of dacoity and murder it is also plain that there 
must be a great number of accused persons, and 
that the investigation necessary must have entailed 
a vast amount of work as a result of which the 
authorities would only get a full and complete 
picture of the case which they had to present after 
a considerable lapse of time. Fresh information 
might at any moment be forthcoming and might 
involve further arrests, or on the other hand might 
show that earlier information was unreliable and 
might involve <lropping of, or alteration of, charges 
against some of those already in custody. 

Section 2 of the Act of 1946 deals with the 
taking cognizance of “any offence alleged to have 
been committed.” Mr. Donnison said that “ H.E. 
wishes the case of the Kayan Massacre to go 
forward”’ and in my judgment that means that 
he was directing the Court to take cognizance of all 
the charges brought in relation to the lootings, 
dacoities and homicides which were alleged to have 
taken place at Kayan on March 9, 1942, 

It is not to be assumed that His Excellency 
would know the names of any of the accused persons 
or would ‘exercise the powers given him in his 
discretion in any different way if he had been 


_furnished with a long list of names. The contention 


that he had to consider the case of each and all of 
the accused against whom he was about to sanction 
a prosecution, and whether there was any likelihood 
of a conviction in each case puts the Governor in 
the position of the Court which he may empower to 
take cognizance of an alleged offence. He would 
have to exercise a quasi-judicial function and to read 
and master the contents of voluminous documents in 
order to do so. No Statute puts any such duty upon 
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him, All that rests upon him is the responsibility 
to decide whether the Courts shall or shall not take 
cognizance of an alleged offence or offences (for the 
singular includes the plural) committed at a certain 
place at a certain time. He is under no duty te 
ensider by whom they may have becn committed 
or what person or persons it may be necessary to 
send up for trial. 

As regards the sections of the Penal Code, it is 
clear that some persons might be charged under one, 
anc some under other sections: nor need the charges 
be framed till prosecution evidence has been heard. 
The phrase‘ the Kayan Chinese Massacre” has been 
used by the applicants themselves and they dencte 
the nature of the offences as “alleged looting and 
killing.” 

I cannot accept the contention that the phrase 
“wishes the case to go forward” is too vague io 
authorize proceedings. There would be no point in 
the Chief Secretary writing to the police merely to 
say that they could continue an investigation ; indeed 
they did not require permission from the Governor 
to do so. He was telling them that what required 
the Governor’s sanction had been given that, sanction, 
and that therefore any apprehension that the Act of 
1946 would stagd*in the way of a prosecution was 
groundless. 

ae authorities which were cited by Dr. U Thein 
(who give us every assistance) are cléarly distinguish- 
able from the present case. 

In Barindra Kumar Ghose and others v. 
Emperor (1), section 196 of the Criminal Procedure 
Code was discussed. That section lays down that no 
Court shall take cognizance of any offence under 





(1) 37 Cal. 467. 
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Chapter VI or IXA of the Penal Code or under 
certain other sections “unless upon complaint made 
by order of, or under authority from, the Provincial 
Government or some officer empowered by the 
Provincial Government in this behalf.’ The question 
then arises, is the complaint made under authority 
from Government ? Now, the word “ complaini’’ is 
defined by section + (#) of the Code, and the maker 
of a complaint musi allege that an offence has been 
committed. it is quite plain that a sanction of the 
Governor permitting the Court io take cognizance of 
an offence is-not a complaint at all. In the case to 
which If have referred, the complaint was not made 
under authority from Government, for Government 
had delegated its authorization to an Inspector of 
Police, which it had no power to do. The paris of 
the Penal Code to which section 196 of the Criminal 
Procedure Code refers deal, of course, with particutar 
classes of offences against the State or against public 
morals or in respect of elections, and the law has 
provided that Government must itself authorize any 
complaint that is made in relation to such an 
offence. 

Ordinarily, a Magistrate may take cognizance of 
any offence on receiving a complaint of facts which 
constitute it, or on getting the written report of a 
police officer about it, or ever on his own knowledge 
or suspicion, but section 196 of the Criminal Pro- 
cedure Code prohibits these methods of taking 
cognizance of the special classes of offences named 
therein and substitutes for them one method only, 
namely, taking cognizance after a complaint made 
under Government authority. : 

But the Act of 1946 deals with every criminal 
offence of whatsoever nature. It does not alter the 
ordinary methods of taking cognizance nor does it 
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substitute for them tie necessity of receiving a 
particular kind of ccraplaint. All it says is-that no 
cognizance shall be taken of offences alleged to hay 
been committed between certain dates without thé 
prior sanction of the Governor in his discretion. 

The case .from Lahore cited in an unofficial 
report deail with a prosecution under section 1244 
ot the Penal Code. This is one of the sections to 
which section 196 of the Criminal Procedure Code 
applies and therefore when the Judge referred to what 
he regarded as the requisite contents of a sanction 
he meant the requisite contents cf a complaint made 
under authority from the Provincial Government. 
So this case does not heip us. We are not dealing 
with the contents of a complaint at all, but with the 
nature of a sanction by the ‘Sovernor, unrelated to 
any complaint. 

The case of the Queen-Empress ¥. Samavier (1) 
does not help us either. It related not to a 
complaint, it is true, but to a sanction without which 
under section 197 of the Criminal Procedure Code 
no Court might take cognizance of an offence alleged 
to have been commitied by a Judge, Magistrate, or 
superior public servant whilst purporting *to act in 
the discharge of his official duty. Nowadays this 
sanction can ohly be. given by the Governor in 
his individual judgment. But, as appears from the 

eport cited, the Government couyld {in Madras 
in 1893) delegate its power to the Board of Revenue 
in certain cases. They did so and the Court held 
that the Board had no legal power to delegate its 
discretion. In fact, the Board had purported to 
authorize a Collector to prosecute a Magistrate for 
bribery or such other of the charges set forth in 
a Deputy Collector’s report as he (the Collector) 
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“might think likely to stand investigation in a 
Crimina! Court.” It is manifest that this would 
have defeated the whole intention of a special 
provision of the Code which is designed to 
protect superior officials against vexatious proceedings 
brought against them in relation to. their official 
duties. Besides that, it was in violation of the 
maxim ‘‘ Delegatus non-potest delegare.” 

It must therefore be concluded that the sanction 
of the Governor in his discretion under section 2 of 
the Act of 1946 may be conveyed in any manner to 
a Court and may enable it to take cognizance of any 
offence or group of offences committed or alleged to 
have been committed by any number of persons 
whether known by name to His Excellency or not. 
It is enough if the sanction’ points definitely to a 
whole series of alleged crimes provided they could, 
if all the accused persons were present, be {fairly 
tried in one trial within the meaning of section 239 
of the Criminal Procedure Code. Thus, the words 
“ H.E. wishes the case of the Kayan Massacre 
to go forward” enabled the Special judge to take 
cognizance of all the offences concerned in the 
alleged looting and killing at Kayan on March 9, 
1942, and to proceed with the trial of all such 
persons as might be accused of complicity therein. 

This really disposes of the case, for the first 
question referred to us does not now arise, and the 
answer to the second is in the affirmative, 


Ba’ U, J.—I agree with my Lord the Chief 
Justice in thinking that the note Exhibit D written 
by Mr. Donnison to the Deputy Inspector-General 
of Police, Criminal Investigation Department, is 
admissible in evidence. It is rather unfortunate 
that the note has not been happily worded. As it 
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stands, it is open to more than one interpretation, one 
of which is the one put by the learned referring 
Judge; but, if considered in the light of the 


surrounding circumstances what the note Exhibit D- 


really means will become clear. Section 2 of the 
Sanction for ‘Prosecution (War-Times Offences) Act 
does not say that the Governor must accord sanc- 
tion in writing. Sanction may be accorded either 
verbally or in writing. Sanction so accorded must 
of course be conveyed to the Judge concerned 
and it must be conveyed in such a way that not 
only the Judge concerned should know that the 
Governor has accorded sanction but the person to 
be tried should know that the Judge who is to 
take away his liberty, if necessary, is fully empowered 
by the Governor to do so. The way to do it is 
in my opinion either to file the sanction, if granted 
in writing, in original or else a copy certified in the 
manner provided by section 76 of the Evidence Act. 
If sanction is granted verbally, then the officer 
through whom the Governor usually communicates 
his orders, instructions and wishes should communi- 
cate it in writing to the officer chosen to set the 
Criminal Law in motion and the said officer. should 
file it in the Court concerned. As pointed out by 
my Lord the Chief Justice, under section 57 (7) of the 
Evidence Act, we can take judicial notice of the fact 
that Mr. Donnison was the Chief Secretary to the 
Government at the time in question and so the note 
Exhibit D, if viewed in the light of these circum- 
stances, can mean only this, that His Excellency the 
Governor wanted the case of the Kayan Massacre to go 
forward. In this view of the case the question No, 1 
does not in my opinion call for any answer. 

In dealing with question No, 2, I do not think 
that we should’ look for guidance or help in the 
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cases decided under section 196 of the Coce of 
Criminal Procedure. The werding of that section 1s 
different from that of section 2 of the Sancticn for 
‘Prosecution (War-Times Offences) Act in some 
respects. Under the Special Judges Act a Judge 
appointed under the said Act, as in this case, can 
take cognizance of any offence punishable uncer 
the Penal Code, but section 2 of the aforesaid Act 
provides that no Court shall take..cognizance of any 
offence committed between the 8th December 1941 
and the 5th May 1945, #e. during the occupation 
period without! the prior sanction of the Governor. 
The said Act thus places a bar on the ordinary 
jurisdiction of a Special Judge in respect of offences 
committed during the aforesaid pericd and if this 
bar is removed by the Governor, then the Judge 
can try any offence punishable under the Penal 
Code irrespective of the time when it was commiited 
and irrespective of the fact whether it is mentioned 
in the sanction or not. I would accordingly answer 
the question No, 2 in this sense. 


E Maune, J.—On further consideration, I agree 
with my Lord that that the first question referred to 
the Full Bench does not arise. 

I see no reason to think that the-view expressed by 
me in the order of reference on the effect of Exhibit D 
would have been incorrect if it is not necessary to 
relate that document to the provisions ofsection 16 (2) 
of the Government of Burma Act, 1935, and the rules 
made thereunder. Where I went wrong was in 
omitting to take into account the special rules of 
evidence applicable to a document of the class to 
which Exhibit D belongs. 

The rules published in Home Department Notifica- 
tion No. 1 of 1937, of the 2nd April 1937, provide that 
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orders expressed to be of the Governor of Burma 
“shall be signed by either the Secretary, the Addi- 
tional Secretary, the Deputy Secretary, the Under 
Secretary or the Assistant Secretary to the Govérnment 
of Burma in the department concerned and such 
signature shall be deemed to be the proper authenti- 
fication of such order.’ Section 16 (2) of the Act 
enacts that an order so authenticated is not open to 
question on the ground that it is not made by or under 
the direction of the Governor. 

I am in full agreement with the dictum of a Bench 
of the Allahabad High Court in Emperor v. Rudra 
Datt Bhatt (1) that a sanction is an order directing a 
prosecution and that in the ordinary way that order is 
to be conyeyed to the authorities who are responsible 
for initiating that prosecution, Exhibit D therefore 
was properly addressed to the Deputy Irspector- 
General of Police in the Criminal Investigation 
Department. It is true that the Allahabad High Court 
appears to have stated in that case that the sanction 
should specify the person to be prosecuted but it 
must be remembered that it was in reference to a 
sanction under section 197 of the Code of Criminal 
Procedure that the matter came before the Allahabad 
High Court. A comparison of the provisions of 
section 197 (1} of the Code of Criminal Procedure with 
section 2 of the Santtion for Prosecution (War-Times 
Offences) Act, 1946, wilh make it clear that even if it 
can be held that the Bench of Allahabad High Court 
intended to lay down that the specification of the 
person to be prosecuted in the sanction under section 
197 of the Code of Criminal Procedure is essential for 
the validity of that sanction, different considerations 
must apply when the sanction is one under the Burma 





(1) 55 All. 798 
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1947 Act which is applicable in this case. Under section 
Kine =: 197 of the Code of Criminal Procedure sanction is 

Tuas Ky: Becessary for the prosecution of a person specified in 
Maune that section whereas under section 2 of the Sanction 

E Maunc,!. for Prosecution Act, sanction is necessary for the 

‘cognizance by the Court of an offence. 

On the second question referred to the Full Bench, 
[am in full agreement with my Lord. [I have nothing 
to add to what I have said in my order of reference. 
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FULL BENCH (APPELLATE CRIMINAL) 


Before Mr.-Justice Ba U, Mr, Justice Wright and Mi. Justice E Manny 


KING vw. NGA PWA.* 


arins Act——S, 19 (fie-If sanction to be proved mt the ordiitary manner oi 
Court should take judic:al notice--Whether mere production of a copy of 
tite sanction notrbearing Signature sufficient. 

Held by the Full Bench: That in a prosecution under s, 19 (f} of the 
Arms Act it is not necessary to call a witness to prove the written sanctiim of 
the District Magistrate in the ordinary manner, 

Held ; That Court shoiild take judicial notice of a document handed up to th: 
Bench which purports to be the written sanction of the District Magistrate 
and accordingly dispense with any further proof of the sanction under 
s. 56 of the evidence Act. 


+ 


Held further: Tae mere prodaction of a certified copy of the sanction even 
though it does not bear any signature is sufficient. 


Euglishwan, Limited v. Lajpat Rai, 37 Cal. 760 at p. 788; Dus Development 
Company, Limited v Government of Kelantan, L.R. (1924) A.C. 797; Emperors 
Rudra Datt Bhatt, 55 All. 798, followed, 


Cholancheri Ayenrmad’s case, (4923) 24 Cr.L.J. 403 ; Sultan ve The King, 
(1941) Ran. 258; Eniperor v. Surajbali, 56 All. 730; The Deputy Legal 
Remembraucer v. M.S. Jan, 6 C.W.N, 845 ; Valuckar v. Emperor, 53 Cal. 718, 
referred to. 


The following is the order of reference made by 
the Chief Justice to a Full Bench : 


Roperts, C.J.—Nga Pwa (and another man whose conviction 
has been quashed) were convicted of an offence under 
section 19 (f) of the Arms Act. Under section 29 of that Act, the 
sanction of the District Magistrate is mecessary before the 
institution of proceedings in respect of this offence. 

In this case no witness wes called to prove that the sanction of 
the Distcid: Magistrate had been obtained. The only reference to 
the matter in the juégment is contained in the sentence : Hence 
they were ser up to stand their trial ander section 19 (f) of Arms 
Act, for which sanction has been given by the District Magistrate 
as required.” 

On the file of the proceedings there is a document which 
purports to be a true copy of the alleged sanction, together with a 





* Criminal Reference No. 45 of 1947 arising out of Criminal Appeal No. 266 
of 1947, 
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statement that the original is elsewhere ; and it would seem that 
the Special Judge took judicial notice of this document as showing 
that the sanction of the District Magistrate had been obtained 

My attention has been cailed to the judgments of’my brother 
Sharpe in Nga Eyin v. The King (Criminal Appeal No. 1389 oi 
1946) and UThaw v. The King (Crimin:t Appeal No. 1946 of 1946). 
In the former case he observed : 

‘* Now, assume in any particular case that a District Magis- 
trate has accorded sanction to the: prosecution of an 
incividual for an alleged offence under section 19 (f) : 
it is in my judgment necessary that that sanction 
shoul] be properly proved in evidence in the Court 
before whom the offender is brought It is insuthcient 
for a piece of paper to be handel about in Court 
which purports to be the sanction of the District 
Magistrate for the presecution in question. 

The appropriate individual must be called as a witness and 
he must prove the sanction of the District Magistrate 
to the prosecution, and, if he produces a document 
signed by the District Magistrate giving his sinction, 
that documeni must be made an exhibit.’’ 

Having regard to the provisions of section 57, sub-section (7), 
of the Evidence Act, the Courts must take judicial notice of the 
signatures of persons filling public offices and whose appointment 
is notified in the Gazette. A District Magistrate appears to me to 
come under this category, and were it not for the decisions to 
which I have referred I should have thought that his signature 
did not require proof, having regard tc section 56 of the Evidence 
Act. Besides, section 56 of the Evidence Act is not exhaustive, 
and a trial Court may perhaps take judicial notice of a document 
putin as a “ true copy ” of a signed cacument, which itself is 
obliged to be without the signature because ii is only a copy. As 
my brother has remarked, Magistrates and Special Judges will 
probably be familiar with the signature of the District Magistrate 
in their own district. If a District Magistrate has been recently 
appointed and a Special Judge or Magistrate does not know his 
signature, | should have thought that he could receive a document 
purporting to show the District Magistrate’s sanction, if it is 
handed in by a person he considers to be reputable, without 
further enquiry, and I should have thought that he could, from a 
similar source, even accept as sufficient,.and take judicial notice 


-of, a document which purports to be a true copy of the sanction. 
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AJl that is necessary, to my mind, is that he should have been 
made aware ina way which satisfies him, and he should state in 
his judgment, that sanction has been given. My learned brother 
says at page 8 of his judgment in @ Thaw's case : *‘ OF course, in 
view of the permissive terms of section 56 of the Evidence Act, 
there is nothing to prevent such a signature being proved, even if 
it is known to the presiding Judge or Muyistrate.” And he says 
in commenting ona Madras decision on page 9 that the true 
position in law is that, under section 57 {7) of the Evidence Act, 
the Court shall take judicial notice of this officer's signature just 
as of his accession to office, name, title and functions, and under 
section 56 of the Evidence Act, the genuineness of his signature is 
not a matter which, unless the Court deems it necessary, need be 
proved. I do not quite understand why ihe Bench at Madras 
inciuded the words “unless the Court deems it necessary.’ In 
my view, it is not the function of an appellate Court to say thata 
fact of which judicial notice has been taken ought to have been 
proved, wiien section 56 of the Evidence Act expressiy says 
that once judicial notice is tzken of a fact, it need not be proved | 

Once a trial Court has taken judicial notice of the authenticity 
of a document, I should have thought that it was not for the 
appellate Court to interfere, unless there be materials before it to 
show thit the document was not authentic. The fact that the 
Judges of the High Court do not know the signatures of all the 
District Magistrates in Burma seems to me to be a further and 
practical reason for presuming, under section 114 of the Evidence 
Act [as illustrated in illustration (e)], that the trial Court, in 
satisfying itself thai sanction was given by the District Magistrate 
to institute proceedings, had done so regularly and | on proper 
grounds, and it ought not, unless the matter is challenged 
on behalf of the appetlant, to be disturbed. 


Accordingly, I frame the following question for reference to a 
Full Bench of three Judges : 

Whether, in 2 prosecution under sector’ 19 (f) of the Arms 

Act, the sanction of the District Magistrate must be 

proved by callinga witness to produce the written 

sanction which he can swear, from his knowledge of 

the District Magistrate's handwriting, is in that 
Magistrate’s handwriting : or, if not, 

whether the trial Court should take judicial notice ofa 

‘document handed up to the Bench, which purports to 
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be the written sanction of the District Magistrate. and 
should, accordingly, dispense with anv further prof 
uncer section 56 of the Evidence Act: and, if such 
judicaal nolice can be taken, d 

whether it ought properly to extend to the mere production 
of an alleged true copy of the sanction, not bearing 
any signature, as in the present appeal. 


Ba U, J.—This is a reference made,under Rule 13, 
Appellate Side Rules of Procedure (Criminal). 
It arises in this way. Two men, Nga Pwa and 
Maung Kyi, were sent up to the Court of the First 
Special Judge, Thatén, for trial under section 19 (/) 
of the Arms Act. Both men were found guilty and 
sentenced to suffer three years’ rigorous imprison- 
ment each. On appeal to this Court the conviction 
and sentence passed on Maung Kyi were set aside 
for want of evidence, but in the case of Nga 
Pwa there are some questions of law to be dealt 
with before his case can be disposed of. 

Under section 29 of the Arms Act sanction of 
the District Magistrate concerned is necessary before 
proceedings under section 19 (f) of the said Act can 
be taken. The original sanction was not filed but 
there is a document at page 4 of the trial record, 
which purports to be a true copy of the alleged 
sanction, but the name of the District Magistrate 
does not appear on the copy. | 

On these facts the following questions are 
propounded to us: 


Whether, in a prosecution under section 19 (f) of the 
Arms Act, the sanction of the District Magistrate must be 
proved by calling .a witness to produce the written sanction 
which he can swear, from his knowledge of the District 
Magistrate's Handwriting, is in that Magistrate’s handwriting : 
or, if not, 

whether the trial Court should take judicial notice of a 
document handed up to the Bench, which purports to be the 
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written sanction of the District Magistrate, and shoulc, 
ace:rdingly, dispense with any further proof under section $6 
of rhe Evidence Act: and, if such judicial notice can be taken, 

whether it ought properly to extend to the mere procluc- 
tion of an alleged true copy of the sanction, not bearing 
any signature, as in the present appeal. 


If not for certain observations made by my 
brother Sharpe J., first in the case of Nga Kyin 
(Criminal Appeal No. 1389 of 1946), and, secondly, 
in the case of U Thaw (Criminal Appeal No. 1946 
of 1946), the questions do not appear to be difficult 


of solution. 
In Nga Kyin’s case Sharpe J. observed : 


“Now, «assume in any particular case that a District 
Magistrate has accorded sanction to the prosecution of an 
individual’ for an alleged offence under section 19 (f): it is 
in my judgment necessary that that sanction should be properly 
proved in evidence in the Court before whom the offender 
is brought. It is insufficient for a piece of paper to be 
handed about in Court which purports to be the sanction 
of the District Mogistrate for the prosecution in question. 
The appropriate individual must be called as a witness and 
he mast prove the sanction of the District Magistrate to the 
prosecution, and, if he produces a document signed by the 
District Magistrate giving his sanction, that document must be 
made an exhibit.” 


In so observing the learned Judge» made no 
reference to sections 56 and 57 of the Evidence Act, 
and so when his attention was drawn to these two 
sections?in U Thaw’s case he said: 


“Tt does not seem to me to be at all teasonable to expect 


the Judges of this Court to be familiar with, and able to’ 


recognize, the signature of every ‘Gazetted Officer’ of the 
Government of Burma, But it is different in the districts: 
it is not outside the bounds of possibility for a Special Judge 
or Magistrate to know the signatures of all the other ‘ Gazetted 
Officers’ in the same district. He will, at any rate, probably 
be familiar with the signature of the District Magistrate of 
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his own district. If «a Special Judge or Magistrate <oes 
know such a signature when he sees it, then he ‘need not’ 
require it to be proved, but, if he does not happen to 
know it, then he may, and in my -opinion ought to, require 
it to be proved. That, as I understand it, is the combined 
effect of sections 56 and 57 (7) of the Evidence Act in 
regard to the signatures of ‘Gazetted Officers’. And. of 
course, in view of the permissive terms of section 56 of the 
Evidence Act, there is nothing to prevent such a signature 
being proved, even if it is known to the presiding Judge or 
Magistrate.” 


I regret that I cannot subscribe to this view. If 
we examine the object and scope of the Evidence 
Act, we shall find that the general rule of the Law 
of Evidence is that every fact relied on by parties 
must be proved by the evidence of witnesses. There 
are three exceptions to this general rule. One is 
the fact which a Court takes judicial notice of and 
the other is the fact admitted by the parties and the 
third is the fact presumed by law. None of these 
facts is to be proved. To ask for the proof of. 
a fact which 1s already admitted by a party and a 
fact which the Court says that its existence is 
already accepted by the Court and a fact the 
existence of which the law presumes as proved is 
just like asking for sugar to be put into honey. 

Of the facts judicially noticeable, there are some 
which a Court may take judicial, notice of and 
there are others which a Court mus! take judicial 
notice of. Take, for instance, the “Shwe Dagon 
Pagoda.’ The fact that the ‘‘Shwe Dagon Pagoda” 


“is one of the most sacred, if not the most sacred, . 


Buddhist Shrines in Burma is-so notorious that no 
Court of Law will insist on the’ proof of that fact. 
But a newly-arrived Judge in Burma may not be 
aware of that fact and he may insist on the proof 
of it and it must be proved. 
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This is, in my -opinion, in consonance with —  19# 
the views of the learned authors of the, Law of Kine 


Evidence by Woodroffe and Ameer Al, 9th Edition, Noa PWa 
page 485, where they sav : : 


sd 


Bat} 
“The English Courts take judicial totice of numerous facts: 

which it is therefore unnecessiry t> prove. Theoretically, 

all facts which are not judicially noticed must be proved; but 

there is an increasing tendency on the part of Judges to 

import into cases heard by them their own general knowledge 

of matters which opetr in daily life” 


But, as I have said above, there are matters 
which a Court must take judicial notice of and 
these maiters are set out in section 57 of the 
Evidence Act, which is dzfer adia in the following 
terms : 


“The Court shall take judicial notice of the following 
facts : 
* * > * 

(7) The accession to office, names, titles, fonctions and 
signatures of the persons fling for the time being 
any public office in any part of British Burma, ti 
the fact of their appointment to such office is 
notified in the Gzzette.”’ 


In interpreting this section Woodroffe J., in the 
case of the Englishman, Limited v. Lajpat Rai (1), 
says: 


“Facts, however, of which judicial notice may be taken 
are not limited to ,those of the nature specifically mentioned in 
these clauseg (clauses 1 to 13 of section 57). These are. 
mentioned because, as regards them, the Court is given no 
discretion. As to others, the Court must determine in each 
case whether the fact is of such a well-known and established 
character as to be the proper subject of judicial notice.” 


No Court is in these circumstances, in my 
opinion, entitled to ask for proof by oral evidence 








(1) 37 Cal. 760 at p. 788, 
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who the holder of a particular office is ‘so long as 
his appointment has been notified in the Gazette. 
If the Judge does not know who the holder of a 
particular office is, he can look up the Gazette. 
Similarly, if the Judge is not acquainted with the 
signature of the holder of a particular office, he 
must try and inform himself in the best way he can 
whether that signature is the signature of that 
officer. He can, for instance, ask .any officer who 
is acquainted with the signature of that officer 
whether that signature is the signature of that 
particular officer or else he can send for documents 
bearing the authentic signatures of that officer and 
compare them with the one before him. The 
learned author of Minor’s Law of Evidence, 
2nd Edition, page +53, says: 


“But in making this investigation the Judge is emancipated 
entirely from all the rules of evidence laid down for the 
investigation of facts in general. He may resort to any source 
of information which he finds hancly, and which he thinks 
helps him. Thus, he might consult any book or obtain 
information from a bystander.” 


In the case of Duf Development Conipany, Limited v. 
Government of Kelantan (1), after dealing with the 
question of the status of a foreign Government, 
Viscount Finlay laid down the following proposition in 
as wide a term as possible: “In all matters‘of which 
the Court takes judicial cognizance thé Court may have 
recourse to any proper source of information.” 

I may add that in my opinion though matters 
are directed by Statute to be noticed there are some 
where the notice is conclusive but there are others 
where (for instance, the genuineness of signatures) 
the notice is merely prima facie and rebuttable. 





(1) LR. (£924) A.C. 797. 
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For all these reasons I am of opinion that when 
a documerit is handed .to the Bench, purporting to 
be the written sanction of the District Magistrate 
for prosecution under section 19 (/) of the Arms Act, 
the Judge must in view of sections 56 and 57 of 
the Evidence ,Act accept it. He cannot insist on 
proof that the written sanction is in the handwriting 
of that officer by calling a witness who can swear 
from his personal knowledge to that effect. 
Similarly, the Judge must, in my opinion, accept the 
true copy of a written sanction. A written sanction 
is, in my opinion, a public document within the 
meaning of*section 74 (3) of the Evidence Act. A 
copy of the written sanction certified in the manner 
provided by section 76 of the Evidence Act can be 
produced in proof of the contents of the original 
written sanction under section 77 of the Evidence 
Act, though it does not bear the name of the 
sanctioning authority. In the nature of things a 
copy cannot of course bear his signature. Under 
section 114, Illustration (e), of the Evidence Act it 
may be presumed that the sanctioning authority, 
when he accorded sanction, signed it and that the 
certifying authority, when he certified that. copy as 
the true copy of the written sanction, had satisfied 
himself that the signature of the sanctioning 
authority ,was there. 

For all thesg reasons I would answer question 
No. 1 in the negative and questions Nos. 2 and 3 
in the affirmative. 


WricutT, J.—The written sanction of the District 
Magistrate is a document within the definition of 
section 3 of the Evidence Act and the same section 
of the same Act provides that a document produced 
for the inspection of the Court is evidence. Section 57 
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of the Evidence Act provides that the Couri 
shall take judicial notice of the accession tc office, 
names, titles, functions and signatures of the persons 
filling for the time being any public office in any 
pari of British Burma, if the fact of their appointment 
to such office is notified in the Gazette. The 
District Magistrate is « wazetted officer and hence. 
under this section, the Court is bound to tal 
judicial notice of his office, name and_ signature 
Section 57 closes with the following sentence: ‘If 
the Court is called upon by any person ito take 
judicial notice of any fact, if may refuse to do so 
unless and until such person produces any such 
book or document as it may consider necessary to 
enable it to do so.” It will be noted that there 
is nothing in this clause which entitles the Court to 
take oral evidence about the fact. If the Court does 
not know the signature of the District Magistrate, 
then it is entitled to call upon the prosecutor to 
produce a book or document to enable it to be satisfied 
that the signature is in fact that of the District 
Magistrate. The normal document to call for would 
be the formal making over charge report between 
the District Magistrate who gave the sanction and 
his predecessor. If for any reason this report is 
not available, then any formal judicial proceedings 
before the District Magistrate bearing his, signature 
would, I think, suffice. When the Court has got 
such a document before it and is satisfied, then 
the Court is bound to take judicial notice of the 
sanction. As I understand section 56 of the 
Evidence Act it does not entitle a Court to cal] 
for proof of a fact of which it is bound to take 
judicial notice. Whether the sanction of the District 
Magistrate for the prosecution should be made a 


formal exhibit or not is a matter of little consequence. 
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heme 


in my view, it is a document which enables the 
case to be instituted -and not a document avhich ts 
produced during the trial, and there is therefore, I 
consider, no need for it to be marked and included 
in the list of documents. For these reasons I am of 
the opinion fhat the first question under reference 
should be answered in the negative and the second 
question should be answered in the affirmative. 

The alleged true copy of the sanction filed in 
this case appears to be certified as a true copy by 
an S.I.P. whose signature I cannot be certain of, 
but it appears to be Tun Yin. This was the S.I.P. 
who asked the District Magistrate to grant the 
sanction.» The sanction is a public document under 
section 74 of the Evidence Act, as it is a record of 
the act of a public officer. The S.I.P. who asked 
for sanction would be the normal person to have 
the custody of this document after it was issued by 
the District Magistrate and is therefore entitled to 
make a certified copy of it. Sections 76 and 77 of 
the Evidence Act will apply to this certified copy 
and it can be produced as proof of the contents 
of the original. I would therefore answer the third 
question in the affirmative subject to the sondition 
that the true copy is duly certified as such over 
the signature of the officer who issues it. 


E Mayne, J.—! am clearly of the opinion that 
the answer to the first question referred to the Full 
Bench by rfy Lord the Chief Justice in Criminal 
Appeal No. 266 of 1947 should be in the negative. 
The question was: 

‘Whether, in a prosecution under section 19 (f) of the 
Arms Act, the sanction of the District Magistrate must be 
proved by calling a witness to produce the written sanction 
which he can swear, from his knowledge of the District 
Magistrate’s handwriting, is in that Magistrate's handwriting: ” 
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This reference was found necessary because 
Sharpe Jin Nga Kyin v. The King (Criminal Appeal! 
No. 1389 of 1946) and UY Thaw v. The King (Criminal 
Appeal No. 1946 of 1946) had taken the view that, 
“it is insufficient for a piece of paper to be handed 
about in Court which purports to be. the sanction 
of the District Magistrate for the prosecution in 
question ’ to give the Court jurisdiction to try an 
offence under section 19 (f) of the Arms Act, In the 
earlier case he expressed the view that an appropriate 
individual must be called to prove from his own 
personal knowledge that the sanction in question 
was given by the District Mayistrate and that if the 
sanction is in writing the District Magistrate's 
signature must be proved by a witness who can 
testify to the signature from personal knowledge. 
In the later case he receded slightly from that 
position and took the view that though the Court, 
before which the relevant sanction is proved in 
evidence, has to take judicial notice of the signature 
of the District Magistrate, if the presiding judge or 
magistrate of that Court knew such a signature when 
he saw it, he ought to require it to be proved when 
he is not ‘personally conversant with the handwriting 
or the signature of the District Magistrate. In the 
course of his judgment Sharpe J. said : 


“And, of course, in view of the permissive terms of 
section 56 of the “vidence Act, there is‘ nothing to prevent 
such a signature being proved, even if it is Rnown to the 
presiding judge or magistrate.” 


With respect, I am in full agreement with a Bench 
of the Allahabad High Court when, in Emperor v. 
Rudra Datt Bhatt (1) it defined a sanction to 
prosecute as an order directing the prosecution of a 





(1) 55 AIL 798. 
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certain person; in the ordinary course conveyed to 
the authorities who are responsible for initiating such 
prosecutions. It is clear therefore on principle that 
a sanction to prosecute need not, if in writing, be in 
any prescribed form. If the writing disclosed a clear 
indication of the prior approval of the author to 
the initiation of the prosecution it is all that is 
necessary. 

The writing will be documentary evidence to 
prove the grant of a sanction. Section 3 of the 
Evidence Act defines evidence to include “all 
documents produced for inspection of the Court.” 
It seems therefore to me that a document ‘ handed 
about in Court’' is certainly evidence because in 
handing it about in Court it was for the inspection 
of the Court that it was so handed about. If the 
document is one which does not prove itself, mere 
inspection will not be sufficient to prove that 
document. The authorship or the execution of the 
document may have to be proved by orai testimony 
but where sections 56 and.7 of the Evidence Act 
apply the mere ‘“‘handing about in Court” which is 
another term for inspection by Court would suffice 
to prove the sanction. It may be desirable that 
having inspected the document the Court’ should 
mark the document as an exhibit and number it as 
such but that is a matter of detail and the failure 
of the Court to mark a document as exhibit and 
number it will not’ affect its evidentiah value. With 
respect, it s€ems to me that section 56 of the 
Evidence Act does not make it optional with the 
trial Court to require formal proof or to dispense 
with that. 

The actual terms of section 56 of the Evidence Act 
are “no fact of which the Court will take judicial 
notice need be proved.” The option here, if there 
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is any option at all, is not with the Court. If it is 
any option at all, it is an option in favour of the 
persow on whom the burden’ of proof lies. All that 
the Court can require a person who seeks to have 
judicial notice taken in cases falling within section 57 
will be in the words of the last clause of 
section 57, “to call upon him to preduce any such 
book or document” as the Court may consider 
necessary to enable it to take judicial notice of the 
facts detailed in section 57. Thus, where the Court 
is not familiar with the signature of the District 
Magistrate, it may call upon the person requiring 
judicial notice to be taken of the signature to 
produce for instance, the report of taking charge of 
the office of the District Magistrate «- thé record of 
the proceedings of such District M.vistrate. But 
this provision in section 57 certainly, in uy opinion, 
does not entitle the Court to call for oral testimony 
to establish that the signature on the paper produced 
as the sanction for the prosecution is that of the 
District Magistrate. I respectfully agree with my 
Lord the Chief Justice that in Cholancheri Ayemad’s 
case (1) the Madras High Court was not justified, 
at page 404 of the Report, in importing into sec- 
tions 56‘and 57 of the Evidence Act a condition that 
‘unless the Court deems it necessary’, the signature 
of an officer whose appointment appears in the 
Gazette need not be proved. . 

These considerations should’ enable me to answer 
the second question referred to the Full Bench and 
my answer to it is in the affirmative. 

The third question referred to the Full Bench is 
whether if judicial notice can be taken of a 
document purporting to be the sanction of the 





(i) (1923) 24 Cr.L.J. 403. 
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District Magistrate, the Court can extend the rule of 
judicial notice to the production of an alleged “ true 
copy’ of the sanction not bearing any signature as 
in the present appeal. Two seis of presumptions 
may apply to a document. The presumption under 
section 79 of the Evidence Act applies to what is 
purported to be a “true copy.’ Provided what 
purports to be a ‘“‘true copy” is one admissible in 
evidence under section 79 of the Evidence Act, the 
Court must presume that the officer by whom any 
document purports to be signed or certified held 
when he signed it the official character, which he 
claims in such paper. The “true copy” having thus 
been proved because of the presumption arising 
under sectidn 79 of the Evidence Act the original 
of ihe same attracts to itself judicial notice under 
section 57 (7) of the Evidence Act. I am clearly of 
the opinion theretore that the third question should 
be also answered in the affirmative. 

Though the decisions in Sulaiman v. The King 
(1) and Emperor v. Surajbali (2) do not in terms deal 
with the point we have to decide in this case | 
‘consider these decisions to be of assistance. They 
“deal with the provisions of section 80 of the 
- Evidence Act and Mosely J. in the Burma cage and 
Bennet J. in the Allahabad case have held that a 
dying declaration purported to be recorded by a 
_Magistrate proves itself. I am in respectful agreement 
with the views therein stated and I am of the opinion 
that the same principles should apply to a sanction 
“purported to have been granted by a District 
, Magistrate. 

I have no quarrel with the principles laid down 
in The Deputy Legal Remembrancer v. M.S. Jan (3) and 


(1} (1941) Ran. 258. (2} 56 All. 750. 
(3) 6 C.W.N, 845. 
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Valvekar v, Emperor (1) but I cannot see that the 
presumption of regularity can extend only to the 
grant. of sanction by the District Magistrate on proof _ 
of his having granted the sanction. It must be. 
remembered that it is not open to the Court to — 
question the grant or the refusal of grant of 
sanction by the District Magistrate. All that the 
Court is concerned with is to see whether in fact 
the District Magistrate has granted or refrained 


from granting the sanction. 


I consider that it would be equally correct to 
say that the presumption of regularity applies to the 
proceedings of the Court convicting the accused 
charged with an offence under section’ 19 (f) of the 
Arms Act. When with a sanction paper produced 
before it, the Court registers a conviction, the 
presumption clearly arises that the Court was 
satisfied, without any book or document having to 
be produced before it, that the signature on the 
sanction paper is that of the District Magistrate. 


ferret i 


(1) 53 Cal. 718, 
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FULL BENCH (APPELLATE CRIMINAL). 


Before Sir Ernest H. Goodman Roberts, Kt, Chief Jushee, Mr. Justice Ba U- 


and Mr. Justice E Maung, 
KING ». THORPE anp THREE OTHERS.* 


Courts (Emergency Provisions) <ic!, 1943-——-S, 14 (y} and 14 {o —The operation 
ofs, 16-4 of Crintinal Procedure Code and s, 25 of Evidence Act respectively— 
Caufessions recorded under Courts (Emergency Provisions) Act—Repeal of 
the Courts (Emergency Provisions) Act before judgment—Legal effect— 
Revival af s 164 of the Code of Criminal Procedure and s, 25 of Evidence 
Act—Make them applicable to pending trials. 

Held by the Full Bench : Confessions to a Police officer uncer s, 14 (0} 
of the Courts {Emergency Provisions} Act which suspended the operation 
of s, 25 of the Evidence Act and confession to a magistrate under 
3.14 (4) of the Courts (Emergency Provisions) Act which suspended the 
operation of gs. 164 of the Codeof Criminal Procedure became inadmissible 
in a pending trial when the Courts (Emergency Provisions! Act was repealed 
without reservation by the Repealing Act H of 1947 ; such repeal had the 
effect of reviving s. 25 of the Evidence Act and s, 164 of the Code of Criminal 
Procedure and make them applicable to pending cases. 

(1) 23 Cal. 975 (Queen-Empress v. Jabannlla); (2) 12 C.W.N, 438 
(Bansi Lal vy. King-Emtperor); (3) LR. 11905) 2K,B. 335 (R. v. Chandra 
Dhatma) : (4) (1877-8) Vol. 3, 3 A.C. 582 at p. 603 (Jantes Gardner vy. Edward 
A. Lucas and others) ; (5) (1936) 1 Ch, 237 at p. 243 (Ju re A Debtor) ; 
{6) 21 Bom. 823 (Gangaram vy. Punamchan Nathuram); (7) 42 Cal. 374 
{Kanchan Malik vy. Emperor) ; (8) AUR. (1930) All. 561 (Paras Ram 
and another v, Ml. Mewa Kusrwar and others). 


The following was the order of reference made by 
Mr. Justice & Maung in Criminal Appeals Nos. 826 
and 830 of 1947 on the 20th June 1947: , 


E Mauna, J.—The prosecution case is that in the small hours 
of the 18th day of September 1946 textiles worth about 14 lakhs 
of rupeéS were taken away from the G.f&C.A: godown, Rowett 
Street, Rangoon, -after the lock of the door*at the south-western 
extremity Gf the godown was picked. Information of the loss 
of the textiles was obtained by the police at about 4-45 a.m. that 
morning and soon after, the appellant Thorpe was examined by 
Mr. Aubrey, Superintendent of Police, East, in connection with 
the theft in the godown. On the next day, the appellant, Thein 
Zan, was interviewed by the same Superintendent of Police and 





* Criminal Reference No. 54 of 1947, 
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these two persons were, Jike several others, sent up for trial in 
connection with the breaking open of the gocown ard the theft of 


-the goods from that godown. They stood their trial before the 


District Magistrate, Rangocn, in Crimigal Regular Trial No. 116 
of 1946. These twoappellants and others having been convicted 
of offences undcr section 457 (2) read with section 114 of the 
Penal Code, have appealed. 

Against Thorpe the prosecution relies mainly on an extra- 
judicial confession alleged to have been mace’ by him to the 
Superintendent of Police immediately after the interview by that 
officer ancl the confession which he gave before U Aung Cheint, 
3rd Additicnal Magistrate, Rangceon, on the 19th September 1946. 
To these matters which are of primary importance from the point 
of view of the prosecution, the prosecution claims that corrobcra- 
tion is lent by certain other circumstances. These circumstaaces, 
however, have merely corroborative vaiue. They in themselves 
cannot form the basis of a conviction against Thorpe. It is only 
if the two confessions, the extra-judicial and the one before the 
3rd Additional Migistrate, Rangoon, are admissible in evidence 
would such corroborative material be of avail to the prosecution. 

Similariy, in the case of the appellant Thein Zan, the prose- 
cution relies on an extra-judicial confession alleged to have been 
made by him to the Superintendent of Police on the 19th Septem- 
ber 1946 as also the confession made by him before the 
3rd Additional Magistrate, Rangoon, on the same date. Other 
materials relied upon by the prosecution are as in the case against 
Thorpe merely corroborative. 

Before me it has been claimed on behalf of the appellants that 
no extra-judicial confession was iu fact made by either of the 
appellants tot the Superintendent of Police. However, it was 
urged that even if such confessions hid been made, they would 
not be admissible in evidence as by the time the confessions were 
made, the two appellanis had been taken into the custody of the 
police, though their formal arrest came later, Reliance was 
placed on the decision in Maung Lay and six others v. King- 
Emperor (1) and the decision in The King v. Thein Maung and 
one (2). 

The confessions made before the 3rd Additional Magistrate, 
Rangoon, by the appellants also were challenged as inadmissible. 


—— et 








(1) 1 Ran,: 609, {2) Cr, Review No. 37 {land V Act) 
of 1945 of this Court. 
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Tt was contended before me that the confessions resulted from a 
promise of benef or inducement held out by the investigating 
~olice officers, namely, the Superiutendent of Police, East, and 
U Maung Maung Gyi, Police: Station Inspector. Reliance was 
placed on the decisien in The King v. Hla Maung (1) and it 
wes contended that the circumstances were such as would be 
sutAcient 1o make it clear tothe Court that the confessions have 
beea caused by inducement within the meaning of section 24 of 
the Evidence Act. I shouid have mentioned thit both cenfes- 
sions have now been retracted in Court. 

Mr. Poy who appears for Thocpe and Mr. Leong who anpears 
for Tein Zan proposed to take me through the frirly bulky 
evidence on the record the contested question of whether at the 
time the extra-judicial confessions were alleged to have been 
macie by the two appellants, they could have been sid to be in the 
custody of the police or not and the other question whether the 
two contessions mide before the 3rd Additional Mauistrate were 
caused by inducement or promise of benefit within the meaning 
of section 24 of the Evidence Act. But if seems to me that it 
mav not ba necessary, inthe view which J, at present acivised, ain 
inclined to take, to consider the evidence on these points I have 
indicate! to the learned advocate that I propose making a 
reference to a Bench or Full Bench as my Lord the Chief Justice 
may determine. 

On the 18th and 19th September 1946, the Courts (Emergency 
Provisions) Act, 1943 (Burma Act XI of 1943) was in force. 
Section 14 (0) of that Act enacts that‘'' the operation of the 
provisions of section 25 of the Evidence Act shall be suspended.” 
It was on this basis that the Crown seeks to establish that the 
extra-judicial confessions were made at a time when the appellants 
had not come into the custody of the police. On the other hand, 
section 26 of the Evidence Act, remaining in operation side bY 
side with the Courts (Emergency Provisions) Act, the appellants 
sought to prove that they were in custody of the police at the 
time when they were alleged to have made their extra-judicial 
confessions. 

The Courts (Emergency Provisions) Repealing Act, 1947 
(Burma Act II of 1947) enacted by the Governor on the 
8th January 1947 repeals as from the date of the enactment of 
the Repealing Act, the provisions of section 14 (e) above referred 
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to. The result thercfore is that on the 8th January 1947 section 25 
of the Evidence Act became once more in operetion. 

The question then is whether on the 2nd Apri! 1947 when the 
learned, trial Magistrate came to consider the case against the 
appellints after hearing and recording the evidence, the guiding 
principle on this point is to be found in this provision which had 
been repealed though it was in operation at the date when the 
alleged confessions were made, or, section 25 of the Evidence Act 
which had revived. : 

A similar consideration also, though somewhat on different 
grounds, would apply in the case of the two confessions made 
before the 3rd Additional Magistrate, Rangoon. I have already 
said that the confessions were recorded on the 19th September 
1946. At that time section {4 (j) of the Courts (Emergency 
Provisions) Act, 1943, had{suspended the operation of Chapter XIV 
ef the Code of Criminal Procedure and had substituted 
therefor the rules made by the Governor under the Act. The 
effect was that so far as relevant to the case, section 164 of the 
Code of Criminal Procedure so long as the Courts (Emergency 
Provisions) Act, 1943, remained in force did not form the guicling 
rule in respect of the recording of confessions by magistrates. 
Instead the magistrates had to be guided by Rule 9 of the rules 
made under the Courts (Emergency Provisions) Act, 1943. Now: 
Rule 9 (2) directs that statements of accused persons who desire 
to give confessions ‘‘ shall be recorded in such manner as is in 
the opinion of the Magistrate best suited to the circumstances of 
the case.” Section 14 (j) of the Courts (Emergency Provisions) 
Act was repealed as from the 8th of March 1947. Here again, 
the question for consideration is whether at the time the learned 
Magistrate has to consider his decision, he is to be guided by 
section 164 of the Criminal Procedure Code which by that date 
had been revived, or, by Rule 9 of the rules of procedure under 
the Courts (Emergency Provisions) Act, 1943, which was 
operative at the date the confessions were actually recorded. If 
the former the confessions in this case are clearly inadmissible. 

Rule 5 of the rules made by this Court for the recording of 
confessions of accused persons under section 154 of the Criminal 
Procedure Code dated the 19th of September 1946 and published 
in the Burnta Gazette of the 19th October 1946—pages 460-461— 
has not been complied with. This non-compliance of the require- 
ments of Rule 5 cannot be considered to be a formal defect. It 
goes to the root of the rule that the Magistrate recording the 
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confession should take steps to convince himself before he 

proceeds to record the confession that no improper influence had 

been brought to bear on the confessing accused The decision 

in The King v. San Min‘(1) and the Privy Council case of Nazir 

Ahmed vy. The King-Emperor (2) relied upon by Ba U J, would 
e clear authority for this view. 

Speaking for myself, I do not find difficulty in arriving at the 
view that the law in force at the date of the judgment should 
form the guiding rule. The Repealing Act of 1947 (Burma Act II 
of 1947) did not mike any spec fic provisions for pending proceed- 
ing and it seems to me therefore that the ordinary principle cf 
interpretation muSt be applied. The Evidence Act, the Code of 
Criminal Procedure and section 14 (j) and (0) of the Courts 
(Emergency Provisions) Act, 1943, are merely statutes regulating 
procedure andas has been held by this Courtin R.ALK.A.R. 
Arunachalam Chettyar v. RALELA.R.V. Valliappa Cheltyar (3) 
and K.K.K.M. Chetlyar v. Sellamt Achi (4), the statutes which 
affect changes in procedure must be interpreted in their operation 
as retroactive. 

Still, as a result of the repeal of the Courts (Emergency 
Previsions) Act, 1943, by the Repealing Act of 1947, the two points 
which engage mein this case are likely to arise in many other 
criminal cases and it appears to me desirable to havea decision 
on these points by a Court more authoritative than that of a single 
Judge. Accordingly, [ submit to my Lord the Chief Justice for 
hearing by a Bench or Full Bench as he may consider suitable 
the following question : 

“Whether on the repeal of the Courts (Emergency 
Provisions) Act, 1943, by the Repealing Act of 1947, 
the provisions of section 25 of the Evidence Act and 
section 164 of the Code of Criminal Procedure which 
became revived are applicable to proceedings already 
commenced at the date of such revival” 


Ba Han and Messrs. Foy and Leong for the 
appellants. 


Chan Tun Aung (Government Advocate) for 
the Crown. 





(1) (1939) Ran. 47, {3) (1938) Ran. 176. 
(2) (1936! 63 1.A,372.  . {4) (1938) Ran. 355. 
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a ROBERTS, CJ—This reference concerns the 


ad admissibility of an extra-judicial confession made to 

Tuorre anp the police on September 18, 1946. At that date the 

oe Courts (Emergency Provisions) Act, 1943, was in 

operation and by section 14 (0) of that Act the 

operation of section 25 of the Evidence Act, which 

says that no confession made to a police officer 

shall be proved as against a person accused otf 

any offence, had been suspended. The Courts 

(Emergency Provisions) Act, 1943, was repealed by 

Act Ii of 1947 which came into operation on 

January 8, 1947, and thereatter section 25 of the 

Evidence Act ‘ceased to be suspended, and any 

confession made to a police officer ceased to be 
capable of proof, : 

In the case under reference a confession was 
made by one of the accused to a magistrate. When 
magistrates take confessions from persons in custody 
they are bound by the provisions of section 164 of 
the Criminal Procedure Code and by rules made 
by this Court. But this confession was made 
on September 19, 1946, and by section 14 (y) of 
the Courts (Emergency Provisions) Act, 1943, the 
provisions of section 164 of the Criminal Procedure 
Code were suspended. All that the magistrate had 
to do at the time of taking the confession could 
be found in Rule 9 of the rules made under this 
Act of 1943. He had to record the statements 
made to him in such manner as was in his opinion 
best suited to the circumstances of the case. And 
that is what he did. My learned brother E Maung 
has expressly stated that not being bound by the 
rules made-in connection with section 164, the 
magistrate, as he was perfectly entitled to do at the 
time, disregarded them. The Repeal Act of 1947 
which I have mentioned expressly referred to 
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section 154 of the Criminal Procedure Code and 
kept ils provisions alive for another three months, 
so that it was not until April 8, 1947, that these 
provisions were restored. 
Meantime the trial was progressing. The judg- 
ment of the trial Court was delivered on April 2, 
1947, but then there was an appeal out of which, 
indeed, this reference has arisen ; and the appellate 
Court must disregard evidence which at the time 
of delivery of final judgment is inadmissible. The 
proceedings in criminal appeal are all part of the 
trial of an accused person for an alleged offence 
{Oueen-Empress v. Jabanulla (1)] [Bansi Lal v. 
King-Emperor (2)]. Under section 428 of the 
Criminal Procedure Code an appellate Court may 
direct further evidence to be taken on oath. 
Supposing the confessions which had been made 
had not been given in evidence the appellate Court 
could not direct such evidence to be given now, 
becaise under the provisions of section 25 of the 
Evidence Act and of section 164 of the Criminal 
Code it would all be inadmissible. And it must 
also refuse to admit such evidence whether or not 
it was admissible at the time al which it was given. 
But then it is said that the taking of the 
confession by the magistrate was an act “ duly 
done” within the meaning of the Burma General 
Clauses ‘Act, 1898, which says in section 5 (b) : 


uy 


“ Where cnmy Act repeals any enactment, then— 


unless a different intention appears, the repeal shall not: 


* * * affect the previous operation of any 
enactment so repealed or anything duiy done or 
suffered thereunder ; ” 


(1) 23 Cal. 975, {2) 12 C.W.N. 438. 
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‘The contention is that the magistrate had duly 


done the recording of the confession under the 
rules pursuant to the Courts’ Emergency Powers 
Act, 1943, and that the Repeal Act left the previous 
operation of the Emergency Powers Act unaffected. 
All that means is that if a trial had reached 
finality, and supposing for instance that a person 
had been convicted on his confession and sent 
to prison and his appeal had been dismissed, 
the subsequent passing of an Act which made 
inadmissible a confession recorded in that particular 
manner would not help him in the least. The 
reason for that is that the whole matter would be 
res judicata. 

The words in section 5 of the General ‘Clauses 
Act are the same as those in section 38 of the 
Interpretation Act, 1889, which applies to England, 
and in 1905 in R. v. Chandra Dhama (1) it was 
held that a statute could be made to operate so as 
to keep alive a criminal charge against an accused 
person which would have been barred prior to its 
enactment, the extension of time being a matter of 
procedure only, Thus a statute affecting rights may 
have a retrospective operation. 

But I do not desire to comment in detail on the 
question of how far a statute can ¢perate retrospect- 
ively, for it seems to me thet the appellate Court 
is now bound to consider its finding having regard 
to such evidence as is admissible at the date of 
giving its judgment. Confessions given fo a police 
officer are not now capable of proof, nor are confes- 
sions which were perfectly properly taken during a 
period of emergency but in the taking of which the 
provisions of section 164 of the Criminal Procedure 





(1) L.R. (1905) 2 K.B. 335. 
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Code, now restored to the Statute Book, and the 
rules made thereunder, were not observed. , 

Accordingly, I would answer both parts of 
the question raised in this reference in the 
affirmiutive. 


Ba U, J.—The question propounded to us is, in 
my opinion, sufficiently covered by authorities. 

The first part. of the reference comes within 
the four corners of the observations made by 
Lord Blackburn in the case of James Gardner v. 
Edward d. Lucas and others (1). The observations 
are in the following terms ; 


“Alterations in the form of procedure are always 
retrospective, unless there is some good reason or other why 
they should not be. Then, again, I think that where 
alterations are made in matters of evidence, certainly upon the 
reason of the thing, and I think upon the authorities also, 
those are retrospective, whether civil or criminal.” 


What these observations mean in relation to the 
first part of the reference under consideration is in 
my opinion this, If a statement was admissible in 
evidence accorcling to the Law of Evidence, as it 
stood, at the time it was made and was accordingly 
admitted in evidence but if a change took place in 
the Law of Evidence just before the conclusion of 
the trial and undér the new law the aforesaid state- 
ment becanie inadmissible, the trial Court must 
exclude it from consideration when writing its 
judgment. 

The second part of the reference is also, in my 
opinion, covered by what Lord Wright said in 


{1} (1877-8) Vol. 3, 3 A.C. 582 at p. 603, 
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In re A Deblor (1) where the learned Master of 
the Rolls said : 


“Thus while an Appellate Court is able, and bound, to 


‘give effect to new remedies which have been introduced by 


enactments passe! after the order appealed from was made 
by the Court of First Instance, yet with regard to substantive 
rights it is well established that the Appellate Court must 
give effect to the same law as that which was in force at 
the date of the earlier proceeding.” 


If an appellate Court is able, and bound, to 
give effect to new remedies introduced by an Act 
passed after ‘the passing of the order appealed from, 
there is, in my opinion, no reason why 4n appellate 
Court should not also give effect to the changes in 
the law of procedure introduced after the passing 
of the order appealed from. 

The same view was held by Farran C.J. and 
Fulton J. in the case of Gangaram v. Punamchan 


Nathuram (2). 
For these reasons I would answer the question 


propounded in the affirmative. 

{ may add that the question whether the Magistrate 
in recording the confessions of Thorpe and Thein 
Zan conwlied with the requirements of section 164 
of the Criminal Procedure Code is a question to be 
dealt with by the learned referring Judge and not 


by this Court. F 
E Maune, J.—I respectfully agree with my Lord . 
that the answer to the question referred should be 


in the affirmative. 

I never had any doubt what the answer in relation 
to section 25 of the Evidence Act should be, but I 
must admit that, after making the reference, certain 
doubts arose in my mind on the correct answer in 


(1) (1936) 1 Ch, 237 at p. 243. {2} 21 Bom. 823. 
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relation to section 164 of the Code of Criminal 
Procedure. Ii occurréd to me that it cctld not 
unreasonably be contended that the record of a 
confession complying with Rule 9 of the Rules under 
the Courts (Emergency Provisions) Act, 1943, if 
made at a time when the Rules were in force, would 
be something duly made under such Statutory icules. 
That record might, therefore, attract the provisions 
of section 5 (8) of the General Clauses Act. At the 
same time it must be remembered that section 5 of 
the General Clauses Act would not he applicable 
“if a different intention appears.” 

The doubts, however, were dispelled by the 
arguments addressed to the Full Bench by the learned 
Government Advocate, Paradoxically, the arguments 
were intended to reinforce the doubis which I had 
come to entertain; but they had on my mind 
the contrary effect. Ii was said by the learned 
Government Advocate that section 164 of the Code 
of Criminal Procedure must be read with section 80 
of the Evidence Act. I am in full agreement with 
him on that pomt. But having agreed with him, it 
appears to me to follow that the presumption available 
in section 80 of the Evidence Act can arisé only in 
respect of a record of confession if it was “taken 
in accordance with law.”, It bas been said “ that the 
time for deciding what is, or is not, evidence is when 
_the trial takes place, and that when the Act told the 
Judge what ‘was and was not then to be evidence, 
he was bound to decide in obedience to it.” (See 
Maxwell on the Interpretation of Statutes, 8th Edition, 
at page 197.) Section 1 of the Evidence Act makes 
the Act applicable to all judicial proceedings in 
or before any Court, and section 167 of the Act 
contemplates the exclusion by the appellate Court 
of inadmissible materials from consideration in appeal. 
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In Kanchan Mallik v. Emperor (1) a Bench of 
the Calcutta High Court held that in an arneal 
from a conviction it is for the appellate Court, to be 
satisfied affirmatively that the prosecution case is 
established beyond reasonable doubi. I respectfully 
agree with that view. From this it follows that iust 
as the trial Court in arriving at its decision has to 
act on materials which then are admissible in evidence, 
the appellate Court also has to sact on materials 
admissible in evidence at the date of its decision. 

In Paras Ram aid another v. Mt. Mewa Kunwar 
and others (2) a Bench of the Allahabad High Court 
had to consider whether materials which were imade 
admissible in evidence by an Act which came into 
force only on the day the trial Court could deliver 
its judgment and excluded from consideration by 
the trial Court could be acted upon by the appellate 
Court. Thai case would be the converse of the 
present case, but the principles underlying would be 
the same. Sulaiman and Kendall JJ. at pages 567 and 
568 of the report said : 


“Tn any case we are now dealing with this questicn in 
appeal and are entitled to admit documents which were 
tendered in evidence in the Court below, and which according 
to law as it stands to-day are admissible in evidence and 
have been formally proved.” 


It appears to me then that the Jaw in accordance 
with the record of a confession shoulel have been 
made if the presumption under section 80 of the 
Evidence Act is to arise, is the law made to ensure 
that the confession is a free and voluntary one as it 
stands at the date the appellate Court has to arrive 
at a decision in appeal. Section 5 (8) of the General 





(1) 42 Cal. 374, (2) ALR, (1930) All. 561, 


1947] RANGOON LAW REPORTS. 251 


Ciauses Act appears to me to be excluded because 1947 
a different intention clearly appears from section 80 kine 
of the Evidence Act read with section 164 of the cuoets ann 
Code of Criminal Procedure. fj Eilog 
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SPECIAL BENCH. 


Before Str Ernest H, Goodisan Roberts, Kt., Chisf Justice, Mr. Justice Gledhill 
. and Mr. Justice E Maung, 


Capt. R. B. D’VAZ 
v. 
Mrs. CELINA D’VAZ.* 


Burma Divorce Act—Ss.2 and 3-—Meaning of thé phrase “last resided 
together "~Intention of setting up home in Burwta—Short residence tt 
Mancalay——Forced evacuation to India—Refusal of wife to cometo Burma — 
Jurisdiction of Mandalay court. 

Two Anglo-Burmans domiciled in Burma were married at Mandalay on 
the 1ith March 1942 and they intended to set up their matrimonial home 
in Burma but were forced by circumstances arising out of the war to 
evacuate io India where the couple resided and husband took service under 
the Government of Burma and returned to Burma and wife later refused 
to come and it is alleged that she committed adultery. 

Held by the Special Bench ; That District Judge of Mandalay where the 
parties were married and last resided in Burma together, has jurisdiction 
to try the case. Temporary last residence in India, where the Burma Divorce 
Act is not in force, cannot be the place where the parties ‘last resided 
together” within the meaning of s. 3 of the Act. “Last resided 
together” implies last resided together in Burma. 

Coontbes vy, Coombes, 1 L.B.R. 222, Mahommed Shufft v. Udin Abdulla, 
(1879) LL.R. 3 Bom. 227 and Manning v. Manning, LRLAL BP. & BD, 223, 
referred to. 

Mere admission of adultery by the respondent in a letter, unsupported by 
corroborative proof, is not sufficient to establish adultery. 

Robinson v. Robinson, 1 Sw. & Tr, 393; Williams v. Williams, L.R., 
Vol, 1 (1865—9} P. & D. 30, followed. 


Tin Maung for the applicant. 
Respondent absent. 


GLEDHILL, J.—This is a reference by the District 
Judge, Mandalay, under section 17 of the Burma 
Divorce “Act, asking this Court to confirm | thé 
decree for dissolution of marriage granted to 
Capt, R. B. D'Vaz. 


* Civil Reference No. 1 of 1947 for confirmation of the decree passed by 
the District Judge of Mandalay in Civil Regular Suit No. 9 of 1946, 
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In the District Court the evidence was recorded 
by the Registrar, although the judgment was delivered 


by the learned District Judge. The impropriety of: 


this practice was pointed out in the judgment in Civil 
Reference No. 4+ of 1946 of this Court, but that was 
not available to the District judge atthe time when 
he delivered judgment in the case now before this 
Court. 

The petitioner, an Anglo-Burman, then an officer 
in the Excise Department, and the respondent were 
married in Mantlalay on the 11th March 1942, and, 
owing to the Japanese invasion, they evacuated to 
India, where the petitioner was temporarily employed 
in the Excise Department of the United Provinces, 
and stationed at Ranikhet, He was commissioned in 
the A.BIR.O. in March 1945, served in the C.A.S.(B.) 
and was posted to Burma. After the return of the 
Government of Burma, he was again employed in 
Government service, and is at present Assistant Supply 
Officer at Ménywa. The last place where he and the 
respondent cohabited was Ranikhet. The respondent 
remained behind in Ranikhet and is still there. 

The first point we have to consider is whether 
the District Court at Mandalay had jurisdiction to 
hear the petition. 

The last clause of section 3 of the Burma Divorce 
-Act reads : 

“A petition under this Act may be presented (a) to the 
‘District ‘Court within the local limits of whose ordinary 
jurisdiction the dhusband and wife reside or last resided 
together, ora(b) to the High Court in any case where the 
husband and wife reside or last resided together in Burma, 
and may not be presented to any other Court in Burma.’ 


‘This clause was introduced into the Act by the 
Adaptation of Laws Order and its meaning is not 
clear but it appears to give the petitioner the 
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alternative of filing his petitiu-r cither in the District 
‘court of Mandalay, or in the High Court, provided 
that the petitioner and the respondent last reside? 
fovelAZer within the local limits’ of the jurisdiction oi! 
the District Court of Mandalay. 

- At first sight it would seem that the petitioner 
and the respondent last resided together in Ranikhet. 
If the words italicized were interpreted in this 
sense, the consequences would be that the petitioner 
could not file his petition in Burma because he and 
the respondent had not last resided together in 
Burma, and he cannot file a petition in India, 
because section 2 of the Indian Divorce Act 
prohibits a decree of dissolution being passed in 
India except where the parties are domiciled in 
India. It cannot have been the intention of the 
Legislature to produce such a result since, before the 
separation of India and Burma, the present difficulty 
could not have arisen, and we must therefore 
consider in what sense the words “resided together” 
are used in the last clause of section 3 of the 
Burma Act, 


In Coombes v. Coombes (1) the meaning of the 
word “resides” in section 2 of the Indian Act was 
considered, and the following extract from the 
judgment Of Sargent J. in Mahommed Shuffli v. Udin 
Abdulla (2) was quoted with appreval : 


“The word ‘residence’? may receive a larger .or more 
restricted meaning according to what the ,Court believes the 
intention of the legislature to have been in, framing the 
particular provision in which the word is used.” 


And it was finally decided that in section 2 the 
word ‘‘reside”” implies a dwelling either of a perma- 
nent nature or for some considerable time. 








(1) 1 L.B.R. 222 (2) (1879) LL.R. 3 Bom, 227, 
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Reference was also made to an English cis- va 
Manning ve, Manning (i), a petition for jusicud var Re 
Bata meets Le rea Bees Gain Spigot pee eee ¢, + Ba 
separation filed by a husband cf Irish domicile. 7 # 


was held that the petition would lie in the English ““R.GEY 


Court if the petitioner were a bona fide resident, 
not casually, or as a traveller, ; 

By clause 2, residence must be proved to enable 
a petitioner te file a petition for judicial separation. 
The word “residence” there has been interpreted in 
a restricted sense. In clause 3 it is to be remembered 
that uniess the ‘petitioner can prove last residence 
fogether he is deprived of his right to petition, In 
clause 2 the problem is to prevent a person who is 
not a bona fide resident taking improper advantage 
of the Act. In clause 3 we have to remember the 
danger of depriving a petitioner of Burma domicile 
of a legal remedy for a wrong. We can interpret 
the words in a restricted sense, provided we do not 
deteat the intention of the Legislature, and we are 
justified, when seeking for an interpretation of the 
words, to choose, between possible alternatives, that 
favourable to the petitioner. While not attempting 
to defins the words, I would say that, if the parties 
set up a matrimonial home in Burma and left the 
country without the intention of setting up another 
matrimonial home elsewhere for some considerable 
time, they last resided together in Burma for the 
purposes of the clause... 

It is: quite clear in this case that, when the 
parties married, they contemplated spending the 
greater par? of their lives in Burma. They were 
forced to go to India against their inclination, and, 
in consequence of the enemy invasion. The 
petitioner took what employment ahd what 
accommodation he could get. He took an early 

(1) L.R. it P. & D. 223, 





(FLEDHILL $j, 








296 


1947 
Capt. RB 
D'Vaz 
v, 
Mra, CELINA 

D'VAg. > 


GLEDHILL, J. 


RANGOON LAW REPORTS. [1947 


Opportunity of sccepting miltary service of such a 
nature as to involve his early return to’ Burma, and 
he resumed service with the Government of Burma. 
From the beginni-g, it was-clearly his intention to 
put an end io his stay in India as soon as possible. 

If the petitioner had left Burma with the 
respondent for a holiday, or for medical treatment, 
or for study leave and had subsequently returned 
without her, and filed his petition, I do not think 
there would be any difficulty in saying that they 
“last resided together” in Mandalay within the 
meaning of the clause, and, in the circumstanees of 
the present case, 1 think it may be said that, as 
they never had at any time an intention to set up 
a matrimonial home elsewhere than in Burma, they 
last resided together in Mandalay. ; 

TI would hold, therefore, that the District Court of 
Mandalay had jurisdiction to hear the petition, 

The decree was granted on an allegation of 
adultery alleged to have been committed by the 
respondent, and the sole evidence in support of this 
was a passage from a letter marked Ex. N, which is 
dated 13th March 1946, which reads as follows: 


‘1 am indifferent. I had no love for you at the time 
of marriage, and I still cdo not love you. I want my freedom 
at all costs; whether J marry Tony or not. I have committed 
adultery with him. Are these sufficient? I am _ uever, 
never, coming back to Burma and to you. No matter what 
happens " a 


There are other letters, filed in the case, 
calculated to disturb the petilioner’s peace of mind, 
and vaguely suggesting that the respondent was 
pursuing a course of conduct of which the 
petitioners had disapproved, but it is by no means 
easy to conclude that the statements in these letters 
are statements of fact. It is not easy to come to 
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any definite conclusion as to what, in the carer igs? 
staies of this correspondence, the respondeni’s rea: Carr. a b 
eee Se : ae . pV 
attitiie was. In Ex. D, dated 28th April 1945, the oa 


respondent writes, “There will be no divorce irom. eo 


my side at least. It is just somebody to knock ananiett 
around with.’ In Ex. L, dated the 7th August 
1945, she encourages the petitioner to get a transfer 
to another department with a view to getting 
promotion. In the same letter there is the following 


passage : 


La an : : - 5 
T will never forsive vor for af the peutinss you gave 
J Ss. So 
me, you brute. I will not clear myself. So you can do 
what you like.’ 


ea 


Yet this letter ends with “love and a kiss. 
In Ex. M, dated Zist Ni vember 1945, tere is 
the following passage: 


“Well. Thanks for wanting to give me my freedom in 


due time. I wiil take is You kaow Toay has left and 
that’s why you are so brave. He is not in India just now 
but has still promised to stand by * » * what 
I don’t wani you to do isto come back and see me and 
create a row. J do not want to happen but I still want my 
reedom as I intend heading for the States.” 


In considering whether the confession by the 
wife of her adultery is sufficient proof of that 
adultery, it is perhaps well to remember that the 
Courts derived their jurisdiction from the Ecclesias- 
tical Courts, and it was pointed out in Robinson v. 
Robinson (1) that the Ecclesiastical Courts were 
prohibited from granting of a divorce on the sole 
and unsupported testimony of a wife. This rule is; 
of course, not binding on modern Courts in Britain 
and Burma, but in the case cited, which was heard 
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Sy Cockburn C.J., Wightnan J. and Creswell 
Cockburn C.J, said as follows . 


“No doubt the admission of a wife. unsupported bv 


“corroborative proof, should be received with the utmost 


circumspection and caution; not only is the danger ot 
céllusion to be guarded against, but other sinister motives 
which might lead to the making of such admissions, if 
though unsupported, they could effect their purpose, are 
sufficient to rencler it the duty of the Court to proceed 
with the utmost caution’ in giving effect to statements of 
this kind; the more so as it must always be borne in 
mind that the co-respondent, though not’in a legal point of 
view interested in the result, inasmuch as, from the absence 
of evidence availible as against him, he is entitled to an 
acquittal, has yét, socially and morally, the deepest interest 
in the result. Nevertheless, if after looking at “the evidence 
with all the distrust and vigilance with which, as we have 
said, it ought to be regarded, the Court should come tc 
the conclusion, first, that the evidence is trustworthy ; 
secondly, that it amounts to a clear, distinct, and unequivocal 
admission of adultery, we have no hesitation in saying that 
the Court ought to act upon such evidence, and afford to the 
injured party the recress sought for.” 


This case was cited in Williams v. Williams 
{1} and the Judge Ordinary, concurring with the 
observations of the Lord Chief Justice, said that 
in each case the question will be whether all 
reasonable ground for suspicion is removed. 

It cannot be said that, in the case before us, 
the grounds for reasonable suspicion have been 
removed, Referring only to the extract cited from 
Ex. N, it appears that the respondent expressed | 
herself as determined to be rid of the ‘petitioner at 
all costs, and this must be deemed to include the 


making of a false confession of adultery. There 


are no strong grounds for believing that “Tony’” 
has an objective existence, 


(1) L.R., Vol. I (1865—9) P, & D. 30. 
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he petitioner has noi produce; the h- 
available to suppori his case. Concec: 2 


ihat ho may be dificult for him to procure s 
A 








evidence of the alleged adultery with the Americca 
referred to in the proceedings, this difficulty docs 
net excuse him irom performing the duty <? 
establishing his case. 

The decree of the District Court of Mandalay 
cannot therefore be confirmed and the case must be 
remanded to that Court, before which the petitioner 
will be given the opportunity of producing corrobora- 
tive evidence of the respondent’s adultery. This 
may involve the making of enquiries at Ranikhet, 
and the examination of witnesses there on commis- 
sion, but this should be expedited and the record 
with the’ additional evidence submitted to ibis 
Court without unnecessary delay. 


RoBerts, C.J.—I agree. 


E Mauna, J.—] agree. 


Catt. NB 
~DVaz 
wv 
Mrs CELiNa 
D'Vaz, 
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ORIGINAL CIVIL. 


Before MY, Justice Them Marug, | 
Mrs. JANAKI BAI v. ABDUL HAMID anpb on." 


scerual of Interest iar-Time Adjushucnt) Act «Act XI of 1I947)— Fi nther 
ates to pending cases. 

Held ; That wordings of the Accrual of Interest (War-Time Adjustirent} Act 
(Act XI of 1947) are clear and unambiguous and itvis retrospective in i's 
operation and applies to pending cases and interest therefore is not pavable 
for the period between the 8ih December 194] and the 31st March 1947 

Sussex Peerage case, WL CL & Fe 143; Quilter v. Mafleson, 1881-2) 
LR. 9 Q.B.D. 672 at p. 674: In re Athinuuéy, Ex-parte Wilsou +4898! 
LR. 2 Q.B.D. 547 at pp. 351-2; Alorney-General y. Theobald. ‘1390! 
L.R. 24 O.B.D. 55% at p. 359, followed. 


P. K. Basu for the plaintiff. 7 
There are three rules firmly established : 

1. That Statutes should be interpreted according 
fo their natural and ordinary meaning. L.R. (1873-4) 
5 P.C. p, 134 quoting the Sussex Pecrage case p. 153 ; 
23 LA. p. 18 at p. 23 quoting Bank of England v. 
Vagliano, 9 Q.B.D. p. 672 and Maxwell p. 189. 

2, Statutes will not be retrospective in opera- 
tion so as to impair existing rights with regard to 
procedure. (1898) A.C. p. 469 ; (1911) 2 Ch. p. 15 ; 
(1898) 2 Q.B. p. 547 ; (1890) 9 Q.B.D. p. 557 and 
198 R.L.R. p. 176 (F.B.). 

3. When law is altered during the pendency 
of the suit rights of parties are to be determined 


according to law as it ‘existed at the time of 


institution of suit unless the Statute clearly shows 
that it is meant to apply to the pending action ; 
even though it may be retrospective in operation. 
(1837) 6 A. & E. p. 943 ; (1860) 6 H. & N. p. 227 ; 
(1875-6).1 Ch. p. 48 ; (1905) A.C. p. 369; (1917) 
1 KB. p. 259; 4 Ran. p. 292, 302 C.R. No. 76/46 


* CLR. No. 51 of 1946 of the Original Side of the High Court. 
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of Original Side regarding application of Rent 1947 
Conirol Act to pending cases. Maxwell p- 195/96. Bike, Laat 
5 2 z < 5 : 3 
There is nothing in the Act which shows that it = 
“TVi7i ; . ABDUL 
would apply to pending cases. beaten ae 


ONE, 


Venkatram for defendant No, 2. 

Principles are well established. By necessary 
implication the Act is made retrospective and shall 
apply to pending action. Words of the Act are “no 
interest shall accrue.” It shows it will apply to 
all transactions. There was doubt as to whether 
interest was payable for the occupation period, 
The Act is*one of decleratory nature and therefore 
retrospective. Maxwell p. 202. Manifest intention 
of Legislature should be given effect to. 


THEIN MauNG, J.—This is a suit for recovery of 
moritgage-moneys due on five successive mortgages of 
the same property, namely, No. 144, Upper Phayre 
Street, Rangoon, with the leasehold land on which 
it stands and appurtenances thereto, which are fully 
described in paragraph 2 (e) of the plaint, by sale of 
the mortgaged property. The plaintiff has to sue for 
recovery of all the mortgage-moneys due on all the 
five successive morigages as under section 67A of 
the Transfer of Property Act a mortgagee, who holds 
two or more mortgages executed by the same mort- 
gagor iss bound to sue on all the mortgages in 
respect of which the mortgage-money has become due.. 

The origifial mortgagor was Abdul Aziz ; but he 
died in Rangoon on or about the 3rd day of August 
1945 and his half brother Abdul Hamid is his sole 
heir. So Abdul Hamid is sued as the Ist defendant 
in his capacity as: heir and legal representative of 
Abdul Aziz. Abdul Hamid, however, has not put 
in any appearance and the case has to be heard 
ex parte as against him.. 
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hes Messrs. C. R. Cowie & Co have been made 

Mins jacant 2nd defendant to the suit as they claimed to hold 
~. @ subsequent mortgage of the same property and a 

dato axy *¢W other houses in the same street for the principal 
shi sum of Rs. 23,750. 

Renae [The learned Judge framed several" issues and the 
third issue was: Is the plaintiff entitled to interest 
at the rate mentioned in the mortgage deeds for the 
period of the Japanese occupation or is she entitled 
to interest only at such rate as may be fixed bv the 
Court 7] 


Mr. Basu has argucd the question” relating to 
the applicability of the Act [Accrual of Interest 
(War-Time Adjustment) Act, 1947] to pending suits 
at some considerable length, and Mr. Venkatram, 
the learned Advocate for the 2nd .defendant, has 
argued that the Act does apply to pending suits also. 

The general rules of interpretation have been 
settled long ago and are well known. The rule 
declared by the Judges in delivering their opinion to 
the House of Lords in the Sussex Peerage case 
(11 Cl. & F. 143) is as follows : 


“The culy rule for the construction of Acts of Parliament is 
that they should be construed according to the intent of the 
Parliament which passed the Act. If the words of the statute are 
in themselves precise and unambiguous, then no more can be 
necessary than to expound those words in their natural and 
ordinary sense. The words themselves alone do in such case best 
declare the intention of the lawgiver.” . 


Jessel M.R. pointed out in the course of his 
judgment in Quilter v. Mapleson (1): 


“The question whether an Act of Parliament is retrospective 
in its operation must be determined by the provisions of the 
_Act itself, bearing in mind that a statute is not to be construed 


{1) {1881-2} L.R. 9 Q.B.D, 672 at p. 674, 
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retrespectively, unless it is clear that such was the intention of iat? 
the legislature.”’ ‘ Mee. Taxes 
Bal 
In the same case Bowen L.J. added at page 677: is 
, ABDUL 
‘No doubt, as a general rule, a statute does not affect pending ae ite 
proceedings, but that rule is only a guide where the intention of a 
the legislature is obscure, it does not modify the clear words Reus 
A J. 


of a statute.” 


Sir Peter Benson Maxwell has stated at page 189 
of his well-known book on “The Interpretation of 


Statutes", 8th Edition: 


“Ttis a fundamental rule of English Law tifat no siatute shall 
be construe® to have a retrospective operation uuless such a 
construction appears very clearly inthe terms of the Act, or 
arises by necessary and distinct implication. This statement of 
the fundamental rule was cited and approved by Kennedy LJ. in 


West v. Gwynne (1911) L.R. 2 Ch.D. at p. 15]. 


Wright J. has also observed in In re Athluimney, 
Ex-parte Wilson (1) : 


“ Perhaps no rule of construction is more firmly established 
than this—that a retrospective operation is not to be given toa 
statute so as toimpair an existing right or obligation, otherwise 
than as regarcls matter of procedure, unless that effect cannot be 
avoided without doing violence to the language of the enactment. 
If the enactment is expressed in language which is fairly capable 
of either interpretation, it ought to be construed as prospective 
only.” 


Each case must, however, depend upon the 
language of the particular statute and, to some 
extent, upo the subject matter to which the statute 
applies as pointed out by Pollock B. in Aftoruey-, 
General v. Theobald (2). 

So the question as to whether the Accrual of 
Interest (War-Time Adjustment) Act, 1947, is retros- 
_pective not only in the sense that it affects claims to 





(1) (1898) L.R. 2Q.B.D. 547 (2) (1890) L.R. 24 Q.B.D. 557 
-at pp. 551-2. at p, 559. 
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interest which had accrued before it came into force 


Mrs. Janaxr but also-in the sense that it affects pending suits so 


BAI 


tv. 
ABDUL 
HAMID AND 
ONE. 
THEIN 
MAUNG, J. 


far as claims to such interest are concerned musi 
be determined in accordance with the aforesaid 
principles of interpretation. Now section 3 of the 
Act reads: 


"3. Notwithstanding anything contained in any other law for 
the time being in force, or in any contract of loan or mortgage 
deed, no interest shall accrue or be payable upon any loan or 
mortgage other than usufroctuary mortgage, made in Eurma 
before the 5th day of May, 1942, for or in respect of the perio. 
which falls within the 8th day of December, 1941, and the date on 
which the provisions of section 7 of the Courts’ (Emergency 
Provisions} Act, 1943, cease to cperate or are repealed.” 


To my mind the words of the Act are “in them- 


selves clear and unambiguous.” No interest shall 
accrue or be payable upon any mortgage (other 
than usufructuary mortgage), etc., made before the 
5th May, 1942, from the 8th December 1941. There 
can be no doubt of the enactment havirg been 
intended by the lawgiver to have retrospective 
effect om past transaction, ic. loans and mortgages 
made before the 25th February, 1947, which is the 
date on which it came into force so far as claims 
to interest are concerned, With, reference to the 
question as to whether the enactment is intended to 
have retrospective effect as regards suits which are 
pending on the date of its commencement, it is true 
that the enactment does not contain “ny express 
reference to such suits. However the language used 
is general. No interest shall accrue or be payable ; 
and there’ is no exception to this general rule An 
exception as regards claims to interest which 
already form the subject-matter of pending suits 
cannot be read into the enactment without doing 
violence to the. language thereof. The enactment 
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declares that no interest shall accrue or be payable 


and “if a statute isin nature a declaratory Act, the 


argument that it must*not be construed so as to take’ 


away previous rights is not applicable. [Maxwell 
on ithe Interpretation of Statutes, 8th Edition, 
page 196, cf. Aflormey-General v. Theobald (1).] 
Besides it is ‘clear from the preamble, which reads 
“Whereas it is expedient to make equitable adjust- 
ment of claims of interest accrued during war 
period”, that the lawgiver did not think it equitable 
that any interest should accrue or be payable for 
the said period and that his object is to relieve 
all debtors, in respect of all such interest. So I am 
of the opinion that the lawgiver did intend that 
the enactment should have retrospective effect even 
as regards claims for interest which form the 
subject-matter of pending suits and that “such a 
consiruction arises by necessary and distinct 
implication.” (Cf. Bell v. Bilton, 4 Bing, 615=130 
English Reports 905 at 907.) 

In Quilter v.‘ Mapleson 12), Jessel M.R. stated 
(at page 675): 


“We must, therefore, in furtherance of the objects of the Act, 
hold the enactment to apply to pending proceedings, unless there 
is something in the words to prevent our doing so.” 


I cannot find anything in the words which 
militates against the view that the enactment applies 
to pending proceedings also. On the other hand 
the words sare only consistent with the view that 
the enactment does apply to them. 

1 accordingly hold, in furtherance of the object 
of the Act, that the enactment applies to claims to 
interest which form the subject-matter of pending 

at p, 559, at p. 674, 


=~ 
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suits also and that plaintiff is not entitled to 
any interest for the period that falls within the 


8th December, 1941, and the date on which the provi- 


sions of section 7 of the Courts (Emergency 
Provisions) Act, 1943, cease to operate or are 
repealed. 

In accordance with my finding as ‘to the effect 
of the Act on pending suits, I answer in the negative 
both paris of the question raised in issue No. 3. 
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APPELLATE CIVIL. 


Before Mr. Justice Gledhill and Mir, Justice E Maung. 


MANINDRA LAL SEN v. RAJANI KANTA SEN* 


Probate—Cour} fees-—Securilty-—-Suceession Act, ss. 268, 291 (2)  (b)—Civel 
: Procedure Code, s. 149. 


Heid; Whereas grant of probate is a judginent 1 rem, the order to 
furnish security is @ matter of discreiion, The Court may, under 5, 291 
{2) 0), dispense with security altogether, 

A District Court which had passed an order for grant of probate on 
furnishing security had power to vary the order for security, provided it 
did so in a reasonable and judicial manner, 


. 


Zuteida Khatoou v. Mahomed Zakaria, AJR. (1938) ‘Ran. 07, followed. 


Power of a-Ccourt to allow Court fees to be paid after it is due is 
applicable in probate proceedings. 


K. R. Venkatram for the appellant. 


GLEDHILL, J.—In Suit No. 9 of 1940 of the 
District Court of Myaungmya, the appellant applied 
for probate of the will of R. C. Sen, which named 
the appellant executor, and apportioned the deceased’s 
estate equally between the appellant and one 
S. B. Dey, with a further direction that if the 
respondent should beget a male child who 
attained the age of 10 years, the shares of the other 
two beneficiaries should abate proportionately, and 
such child should* receive one-third of the estate. 
This last bequest appears to be void under section 112 
of the Succession Act. 

S B. Dey supported the application, but the 
espondent, who had filed a caveat, filed a written 


objection, impugning the attestation and registration © 


of the will,,and alleging undue influences Issues 
were framed and the case was put down for hearing 
von the 19th March 1941. On that date, the appellant 


.* Civil ist Appeal No. 30 of 1946 against the decree of District Court of 
- -<Myaungmya in Civil Regular Suit No. 9 of 1940, 
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and the four witnesses cited by him were examined, 
but the respondent asked for, an adjournment, as his 
four witnesses were absent, though three had been 
served. The case was adjourned till the 30th May 
1941, and the respondent was warned that no further 
adjournment would be given. 

Despite the long adjournment, the respondent 
took no steps to secure the attendance of his 
witnesses, but he asked for another adjournment, 
which was naturally refused. His counsel then 
withdrew and next day judgment was delivered, 
granting probate on furnishing security for Rs, 10,000 
and depositing Court fees within 30 days. 

On the 27th June 1941, appellant’s counsel asked 
for and was granted a further three months’ time to 
furnish security. On the 18th August 194i he asked 
for a reduction in the amount of the security, and 
orders were passed for security for Rs. 2,000 only 
to be furnished within one month. Security was 
tendered on 6th September 1941 and the Township 
Judge, Moulmeingyun, was required to verify it. 

In the meantime, on 26th August 1941, the 
respondent filed an application praying for the 
dismissal for default of appellant’s application, on the 
ground that the conditions regarding the furnishing 
of security contained in the judgment of the 
30th May 1941 had been broken and that the District 
Court had no power to vary the conditions. A 
similar application was filed on the 5th Septem- 
ber 1941. These applications were heard by the 
successor of the Judge who had passed the previous 
orders, and he, in an order passed on the 5th Novem- 
ber 1941, while opining that his predecessor’s orders of 
the 27th June 1941, and 18th August 1941 were illegal, 
held that he had no power to alter them, and. 
dismissed the respondent's application. — 
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Qn the. same day (5th November i941) the 
security was "accepied and 2ist November was fixed 
for execution of the security bond. 


However, on the 7th November 1941, the | 


respondent filed a fresh application for the dismissal 
of the application for probate on the ground that 
the appellant had not filed the necessary Court fees 
within the time allotted. After hearing both sides, 
the learned District Judge held that the orders of 
the Court only, gave the appellant up to the 
5th November 1941 to deposit the necessary Court 
fees. As these were noi deposited until the 
Sth November 1941, the application was dismissed. 
it is against this judgment that the present appeal 
has been. filed, 

In the earlier orders granting time to the 
appellant, no mention of Court fees was made, but 
in the order of the 18th September, both security 
and Court fees were mentioned and time was 
grantel tiil the disposal of the respondent’s applica- 
tions of the 27th June and 18th August, which in 
the event, turned out to be the 5th November. 

It seems to me to be clear that the order of 
dismissal cannot stand. If the deposit of Court fees 
was not expressly mentioned in the orders dated the 
27th June, 18th August and 5th November, these 
orders obviously implied that payment of Court fees 
was postponed until the security was finally settled, 
for what useful purpose could the deposit of Court 
fees serve until the security had been approved of 
and given 

The judgment appointing the appellant was a* 
judgment in rem. As far as can be gathered from the 
“proceedings before us, the only other person interested 
-was S, B. Dey, who took no objection to what was 
done, This is not a decision infer partes, where the 
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peries make slips in procedure at their own risk 
an peril, but a decision cf a Court of Probate, wher? 
the Court itself has a duty to offer all reasonablic 
facilities for the carrying into effect of the direction 
of the deceased’s will, and to consider the interests 
of the beneficiaries under the will. In this case the 
malevolent purposes of a dissppointed aspirant to 
a share in the estate of the deceased have been 
allowed to triumph over the duty of the Court. 

Whereas the grant of probate. is a judgment 
in vem, the order to furnish security is a matter of 
discretion. The Court may, under section 291 (2) (b) 
dispense with security altogether, and it was held 
in Zubeida Khatoon v. Mahomed Zakaria (1) that a 
District Court which had passed an order fer a grant 
of probate on furnishing security had power to vary 
the order for security, provided it did so in a 
reasonable and judicial manner. | 

I can see no reason to suspect that the decisions 
to reduce the amount of security and to grant further 
time were not reasonable and judicial decisions. 
The reason for the former was the assent of the only 
other beneficiary, the reasons for the latter, except in 
so far as it suited the Court’s convenience, were the 
appellant’s inability to reach an agreement to obtain 
a fidelity bond, and negotiations to tender immov- 
able property as security, | 

Under section 268 of the Succession Act, 
proceedings of a Court of Probate are regulated,. 
when there is no special provision in «he Act, by 
the provisions of the Code of Civil Procedure, so far 
as circumstances permit. There seems to me to be 
no reason to hesitate to affirm that this would make: 
the rule in section 149 of the Civil Procedure 
Code that a Court may allow a Court fee to be 


(1) ALR. (1938) Ran. 67 
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paid after it is due, whereupon the document has 
the same effect as if it had been paid in the first 
instance, applicable in, probate proceedings. 

For the decision of this appeal it does not 
seem to be necessary to consider the applicability of 
section 148 of the Code of Civil Procedure. 

I would allow the appeal, set aside the judgment 
and decree of the trial Court dismissing the applica- 
tion for probate, and I would substitute a decree for 
probate to be granted to the appellant on furnishing 
security for Rs. 2,000 to the satisfaction of the trial 
Court within one month of the receipt of the decree 
of this Court or such further period as the trial 
Court may grant in its discretion. I would award 
appellant, costs (Advocate’s fee five gold mohurs). 


# Maunc, J.—I agree. 
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APPELLATE CIVIL. 


Refore Mr. fustice Gledhill] and Mr, Justice E Maung. 


MAUNG SEIN 
Vv. 
U PO TORE anp ZIGHT OTHERS.* 


Letters of Acministration—Minors as heirs—Succession Act, ss. 238, 
298—Estate of a Buddhist. 

Heid : The minor for minors) must be entitled to ine estate in exclusion to 
any other person and that the person applying for letters on their behall onust 
be such as has been appointediby ‘competent authority to bein charge of the 
minor's estate or faikng such appointment a person appointed by Court, 
before letters can be granted for the use and benefit of the minor. 

The representation of a Burman Buddhist is not compulsory under the 
Succession Act and application made to have a decision on the disputed claims 
is not encouraged. i 


246, 


Ba Gyan for the appellant. 
EHuroose for respondents 1 to 7. 


E Mauna, J.—In Civil Miscellaneous Case No. 2 of 
1946 of the District Court of Sagaing the appellant 
filed an application for Letters of Administration to the 
estate of one U Soe Maung who died at Chaung-u 
in December 1943. The deceased was a Burman 
Buddhist, and the devolution of the estate would 
be governed by the Burmese Buddhist law. The 
appellant is a nephew of U Soe ‘Maung and it was 
claimed on behalf of the appellant that U Sae Maung 
died a childless widower, his wife haying predeceased 
him by 20 years. - The application was opposed by the 
respondents 1 to 7. The 1st respondent U Po Toke 
claims that his wife since deceased was a pubbaka 
daughter of U Soe Maung being the Atet child of one 
Daw Hnit since deceased who, U Po Toke claims, - 








* Civil Ist Appeal !No. 28 of 1946 against the decree of the District 
Court of Sagaing In Civil Suit No, 1 of 1946, 
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married U Soe Maung after the death of his frst wife, 1947 

Ma Oh Baw. U Po Toke claims that {he 2nd .0 the Masxe Sex 

sy ‘ : a L +4; aitvey ne tis 

7th respondents, who are his children by that budbak? U Po Toxe 
AaND LIGHT 


cGrughter, would be persons who are entitled to a part “\rupes. 
of the deceased's estate in exclusion to the appellant. . 





; ? ; . & MaAuNe, J. 
Daw Hnit had four children by her marriage with 


U Paw Saw ;, three of these children, U San Lin, 
Ma Khin Nyunt and Maung Ba Tha are still alive. 
Ma Hla Khin, the wife of U Po Toke and the mother 
of the 2nd to the ¥th respondents, is dead. 

Maung Sein, the appellant, claims that the associa- 
tion between U Soe Maung and Daw, Hnit was not 
that of a husband and wife. He claims that Daw Hnit 
never attairied the status of a legai wife ancl also claims 
in the alernative that if she ever attained the status 
she had lost that status by deserting U Soe Maung for 
more than three years before his death, 

The proceedings, initiated by Maung Sein, was 
contested on behalf of the minor respondents in the 
Civil Suit No. 1 of 1946 of the District Court of 
Sagaing. The minor respondents aiso filed a cross- 
application for Letters of Administration to be granted 
to them : this was in Civil Miscellaneous Case No. 3 of 
1946 of the same Court which became later Civil Suit 
No. 2 of 1946 on the proceedings becoming cqntentious. 

The trial Court took evidence and came to the 
conclusion that Daw Hnit’s status as a wife of 
‘U Soe Maung has been’established. On that finding 

‘the learned District Judge directed.the issue of Letiers 

of Administsation to the 2nd to the 7th respondents 
who are minors acting through the Ist respondent as 
their next friend and rejected the application of 
-Maung Sein for Letters to the same estate. 

‘Maung Sein appeals against both orders. 

Section 236 of the Succession Act lays.down that 
the Letters of Administration cannot be granted to a 
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minor. Section 246 which allows the grant of Letters 
ot Administration for the use and benefit of the miner 
casnot help the respondents in this case, Thai 
provision requires that before Letters can be granted 
tor the use and benefit of the minor the minor (or as 1n 
this case the minors) must be entitled to the estate in 
exclusion to any other person and that the person 
applying for Letters on their behalf must be such as 
has been appointed by competent authority to be in 
charge of the minor’s estate or failing such appointment 
a person appointed by Court. Neither condition is 
fulfilled. Even assuming Daw Hnit to be the wile of 
U Soe Maung the minors are not the sole heirs of 
U Soe Maung; there are three other persons who 
would have an equal, if not a higher, claim to the estate 
of U Soe Maung. Itis not necessary for the purpose 
of the present case to decide, and I must not be taken 
to have decided, that step-grandchildren are entitled 
to share with step-children but assuming this in favour 
of the minors their uncle and aunt are persons who 
would have to share with them in the estate of 
U Soe Maung. 

The application of the minor respondents, namely,. 
respondents 2 to 7 through their next friend, the 
Ist respondent, must be rejected in limine, The 
result, therefore, is that the trial Court's order granting 
the Letters of Administration to the‘minor respondents 
must be set aside. t . 

It next remains to consider what orders should be 
passed in respect of the application of Mayng Sein for 
Letters of Administration to the estate of U Soe Maung.. 
‘Having rejected the application of the minors. 
for Letters of Administration to the same estate. 
Maung Sein’s application is the only application which. - 
remains to be considered and normally I have no. 
doubt that Letters would have been issued to him. In. 
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this case, hewever, though if is not necessary for me 
to come to 4 definite conclusion on this point and 
I ct not, and must not be taken to have held finally 
thet Daw Hnit’s status has been established, it is 
clear that the question is one not at all free from 
doubt. Technical bars alone stand in the way of the 
application of the minors being adjudicated on the 
merits and as the estate is that of a Buddhist section 298 
of the Succession Act gives the Court a discretion 
to refuse the grant of Letters of Administration. ! 
propose to exercise the discretion vested in me by that 
provision, A'aung Sein’s right has not been clearly 
established. The representation of a Burman Buddhist 
is not compulsory under the Succession Act and the 
application appeared to have been made to have a 
decision on the disputed claims of Maung Sein and also 
of Daw Hnit settled in a cheap way, I am not 
prepared to encourage this method, especially in the 
circumstances of the present case. 

In the circumstances I dismiss this appeal exercising 
the discretion under section 298 of the Succession Act. 
There will be no orders for costs either in this Court 
or at the trial Court. 


GLEDHILL, J.—I agree. 
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Before Mr, Justie E Maung. 


MAUNG PA anp MAUNG CHIT NYUN 
v. 


DAW IN axnp DAW HTW#,* 


Acts passed during Japanese ocenpation—Law in force at present —Aduuitea- 
tion un facts—Res judicata. 


Heid ; It was within the competence of the then Head of State of ! u.ma 
under Japanese occupation to enact but they are not enforceable bey: nd the 
period of occnpation of Burma by the enemy. 


If the adjudication had been on facts or had been on the application of any 
rule of law which was then in force and which remained in force atthe date 
the Court had to consider the fresh application, the decision of the former 
Court would operate as res judicata, " 


Chan Htoon for the appellants, 
Zakaria for the respondents. 


E Mauna, J.—In Civil Execution Case No. 1 of 
1946 of the Court of the Assistant Judge, Nyaunglebin, 
the respondents applied for execution of a final 
decree for sale which they had obtained in Civil 
Execution Suit No. 3 of 1941 of the Subdivisional 
Court of Nyaunglebin, 

The appellants who were the, judgment-debtors 
objected to the application on the ground that a 
previous application in execution of the same decree 
had been dismissed by the Subdivisional Court of 
Nyaunglebin in Civil Execution Suit N&. 2 of 1944 


<as time barred. It was claimed on behalf of the 


appellants that the principle of res judicata would 
apply and that the Court of the Assistant Judge, - 





* Civil 2nd Appeal No, 17 of 1946 against the decree of District Judge, 


‘Pegu, in C.M.A. No. 5 of 1946 arising ouf of Civil Execution No.1 of 1946 of 
Aasistant Judge’s Court, Nyaunglebin. : 
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Nvaunglebia, is not competent therefore to admit. 


this fresh application for an execution. The learned 
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trial Judge disallowed the objection and decided to’ tae Cuts 


proceed with the application for execution. An 
appeal was preferred against that order to the 
District Court of Pegu and the District Judge in 
Civil Miscelianeous Appeal No. 5 of 1946 upheld 
the order of the Assistant Judge. Hence this second 
appeal, ; 

With respect it appears to me that both the trial 
Judge and the Judge of the lower appellate Court 
missed the real point for considésation in this 
case. The learned Judge of the lower appellate 
Court went into what I consider to be a totally 
unnecessary examination of the question whether 
Act VI of 1305 B.E. enacted by the then Head of 
State of Burma under Japanese occupation has 
the force of law or not. That question is not 
necessary to decide though, if it had been so 
necessary, I would have no hesitation in coming to 
the conclusion that it was within the competence 
of iis author to enact, not enforceable however 
beyond the period of occupation of Burma by the 
enemy, 

In 1944 when the present respondents applied 
under section @2 of that Act to revive the 
proceedings in execution which were left pending 
at the time of the Japanese occupation, the point 
for determination before the Court of the 
Subdivisional Judge, Nyaunglebin, was whether in 
view of that Act the application for revival was time 
barred or not. The question that the Assistant 
Judge of Nyaunglebin has to consider on the fresh 
application for execution is a different question 
altogether. The question which he had to consider 


was whether, under the law now in force in Burma, 
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the application before him was time barred or not. 
These are two different questions. That being so it 
is impossible to invoke the principles of res judica‘a 
against the application made before the Assistant 
Judge, Nyaunglebin. 

If the adjudication by the Subdivisional Judge 11 
1944 had been on facts or had been on the 
application of any rule of law which was then 
in force and which remained in force at the 
date the Assistant Judge in 1946 had to consider 
the fresh application, the decision of the former 
Court would operate as res judicata; but this is 
not the case here. » 

Accordingly, I am of the opinion, but on different 
grounds, that the decisions of the lower Courts are 
right. The appeal is dismissed, but in view of 
the fact that this appeal involves a new point there 
will be no orders for costs. 
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APPELLATE CRIMINAL 


, 
Before Sir Ernest H. Goodman Roberts, Kt, Chief Justice, 
and My, Justice Wright. 


PO HAN anp TUN EI «2. THE KING * 


Criminal Procedure Code, s, 342 (1)—Evidence of co-accnsed—Evidence of 
accom plice-—Evidence Act, ss. 133, 144~—Reliable corrvboration, 


Held : lt is contrary to generally accepted judicial principles to make 
use of the evidence of ¢ witness, whether he be an accused or not, against 
a person without that person having a full opportunity to cross-examine 
him and without that verson having a full opportunity of rebutting the 
evidence, 


The general principles which were enunciated in Nga Myo's case world 
cover the evidtnce of an accomplice even though he may be giving 
evidence under the provisions of s. 342 of the Code of Criminal Procedure 
as now amended. 

Collusive evidence is not independent corroboration of accomplice’s 
evidence, 

The King v. Nga Myo, (1938) R.L.R. 190, followed. 


Ba Maung for the Ist appellant. 
Ba So for the 2nd appellant. 


Chan Tun Aung (Government Advocate) for the 
Crown. 


Roberts, C.J.—The appellants, Po Han*and Tun 
Ei, were convicted by the learned Special Judge of 
Meiktila of the offence of dacoity with murder, as 
defined ih section 396 of the Penal Code, and were 
sentenced to death. 

At Magyiok, about 5 miles from Meiktila, the 
house of Ko Tun Nyo was dacoited at about 
‘midnight on the 14th December, 1946. Ko Tun 
Nyo had living with him four sons and a‘daughter. 
He and his two elder sons were taken off as 





*Criminal Appeals Nos. 937 and 938 of 1947 against the order of 
"Ba Thaw, Special Judge, Meiktila, passed in his Trial No. 2 of 1947. 
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hostages by the dacoits and ultimately murdered. 
Ma Thein Nyun, his daughter, fed away from the 


‘ house with two younger brothers and hid in a 


pesingone grove in the south of the village. After 
hiding for a time, Ma Thein Nyun returned in a 
state of great alarm. She found blood marks in 
front of the house and some trinkets including 
pinchbeck ear-pendants missing from two small 
infants, Hla Aung and Tin Aung, who had not 
been taken away from the house. Her younger 
brother, Gyaw Ni, corroborated her story. 

The case,; was received for investigation on 
the following day, and upon information received 
the appellant Po Han was arrested on the 
20th December. After his examination by the Police, 
Tun Sein and Tun Thaung (who subsequently 
became approvers in this trial) were sent for: 
they did not appear till the 29th December. 
On the 31st December, the investigating officer, 
S.1L.P. U Tun Shwe (P.W. 12), went with Po Han and 
Tun Thaung to a pool to the north of Magyiok 
Village and, subsequently, to another spot about a 
call to the west of it. U San Ba, who is ten-house 
gaung of Magyiok, accompanied them as a search 
witness, and he stated that Po Han produced two 
dahs, one from each of these places. Both the dais 
had to be dug oul. One was buried in some mud 
at the front of a small lake, and the other had to 
be dug out from a furrow in a field. At this 
stage Tun Ei was not yet under affest, but he 
accompanied the party, and, according to the 
evidence which he subsequently gave in Court, and 
which is’corroborated by U Tun Shwe, Tun Ei led 
the party to a further place and unearthed a rifle. 
Then he took them to a place where there was a 


‘pool and brought out a black pasoe and two longyis: 
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from under the water. These garments were 
subsequently made exhibits in the case and were 


identified by Ma Thein Nyun as part of the looted ' 


property. 

Tun Sein, who had been allowed to go in the 
first instance, was placed under arrest on the 
31st December. The following day was a public 
holiday, and onthe next day U Tun Shwe had 
duties elsewhere, but Tun Sein was sent up to 
make a confession before the ist Additional 
Magistrate, Meiktila, on the 3rd of January, and 
Tun Thaung also made a _ confession on the 
following day. 

As a result of what they said they were made 
approvers in this case, and upon their testimony rests 
the bulk of the evidence for the prosecution. It 
must, of course, be remembered that before an 
accused person is taken to a Magistrate to make a 
confession he must have said something to the 
Police—although what he said is not admissible. It 
seems clear that Tun Sein, after having made his 
confession to the Magistrate, was taken back to the 
lock-up and was kept in the next cage to Tun Thaung’s, 
and he said in evidence: “I said to Tun Thaung 
who was in the next cage that I had made my 
confession, I gave him then all the particulars 
which I stated to the Magistrate as far as I could 
recollect.” Then, he said, ‘Since you have disclosed 
all the facts, I afn also going to make a confession 
“disclosing all’ the details of the dacoity.’ I did not 
induce him to make a confession.” 

It is not, of course, to confessions that the Court 
will look primarily in cases where the’ persons 
confessing are made approvers and subsequently 
give evidence for the prosecution, but we are 
undoubtedly confronted with this fact that it cannot 
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be said here, within the rule enunciated in 
The King v. Nga Myo (i), that Tun Thaung and 


’ Tun Sein were kept apart. On the contrary, they 


had an opportunity to agree as to the precise 
version which they should give of the events of 
that night and, consequently, the prosecution is 
in the position of having not two*approvers but 
virtually one approver. This is subject to comment, 
which I shall have to make later in relation to the 
possible value of some of Tun Thaung's evidence. 
Tun Sein’s confession was made first, and he 
was called as’ the 10th prosecution witness to give 
evidence as to what occurred. He said that he 
accompanied a man named Maung Ohn Nyen to 
Po Han’s house one day in December last. Ohn Nyun’'s 
motive for the visit was to get firearms, and 
the witness’s motive was to purchase cattle. They 
passed the night at Po Han’s house, and Tun 
Thaung also slept there. Tun Sein, the approver, 
failed to get any cattle, and in the morning Po Han 
said to him and Ohn Nyun: “There are enemies 
of mine in the village. I request you to buy 
firearms with the money you have brought and let 
us kill the same enemies with the same firearms.” 
At first the approver demurred, but subsequently 
he accompanied Po Han and ethers and bought 
a rifle at a neighbouring village. Later in the day, 
they had their evening meal with the 2nd ‘appellant 
Tun Ei. The approver goes on to Say that at. about 
11 o’clock the whole party, including both the 


-appellants, proceeded to a big kokko tree, where the 


tree nat was propitiated with a bottle of liquor and 
eggs which Po Han had brought and they prayed for 
the success of their dacoity and murder. He then 
identified the two dahs which Po Han had dug out 





(1) (1938) R.L.R. 190, 


1947] RANGOON LAW REPORTS. 


of the ground in the presence of the Police searcl. 
party which I have inst mentioned as dabs which 
had been carried by Tun Thaung and Po Han 
respectively on this expedition. 

Stopping at this point, it is perhaps relevant to 
notice that San Ba, one of the search witnesses, said 
that soon after the Japanese invasion some Japanese 
soldiers made the deceased Ko Tun Nyo seize a 
cart and bulloclis belonging to Po Han and _ that 
there had been some unpleasant feelings between 
Po Han and the deceased which,, however, the 
witness thought had died down. ; 

The approver’s story continueg that the village of 
Magyiok.was entered from the north-gate, and that 
when they got in front of Tun Nyo’s house, Tun Ei 
fired two or three shots with the exhibit rifle. (This 
is the rifle which Tun Ei subsequently produced 
to the Police search party.) The approver stated in 
evidence that Tun Thaung and Ohn Nyun rushed into 
the house and seized Ko Tun Nyo and ransacked 
the contents of the house, and the deceased and 
his two elder sons were brought away as captives. 
They were taken out of the village on to the road 
leading west. They pleaded for mercy, but Po Han 
told them not to do so. The approver says that 
they were not beaten on the way, but that 
Ohn Nyun, Tun Thaung’and the appellant Po Han led 
them into a garden, while the approver and Tun Ei 
remained ons the road. In a short time the sounds 
of striking were heard, and Ohn Nyun flashed his 
electric-torch after the sounds of striking had ceased 
and they saw three individuals lying on the ground. 
Po Han, Ohn Nyun and Tun Thaung then came out of 
the garden and there was a division of loot. This 
included small gold ornamentsand “ tiny ” ear-pendants 
and some clothing. Ohn Nyun made over some 
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Clothing to Po Han and Tun Eri. The two 
appellants went off together with Tun Thaung, and 
the witness went away with Ohn Nyun, first, to 
Kandaung, and then in a bus bound for Kyauk- 
padaung, which Tun Sein left after it had travelled 
18 miles. 

Tun Thaung’s evidence proceeds upon the same 
lines and, as the learned Special Judge has remarked, 
the two persons, having agreed on essential matters, 
in particular as to how they met together, how the 
propitiation ceremony was performed and how the 
raid was conducted and the murder committed, 
‘have spoken as with one voice.” 

Though they do not corroborate each other, and 
in essence there is only one story, it must be said that 
Maung Tun Thaung has taken upon himself the burden 
of admitting that he personally inflicted wounds on the 
three deceased persons which proved fatal and, with 
the greatest frankness, told the Court that he was 
personally guilty of murder. He also told the Court 
what happened in the garden when Tun Sein was 
out in the road and stated that Po Han and he cut 
their victims several times. 

Although the approvers do not corroborate each 
other in law, they are supported by the evidence of the 
2nd appellant Tun Ei, who gave® evidence on his 
own behalf after having been duly warned and, 
according to the Diary entry of the 19th February, 
1947, told that his evidence might be used against him 
and against the other accused persons. 

Tun Ei isin substantial agreement with Tun Sein. 
He must, of course, have known long ago what 
Tun Sein had said before the Magistrate, because he 
was kept in custody in close proximity to Tun Thaung, 
who learnt in great detail from Tun Sein what he had 
told the Magistrate. However, in the new state of the 
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law, not only are accused persons cntitled to give 
eVidence, buat, if they are tried together, evidence 


given by one of their number can be used as substantive 


evidence against them, and Tun Ei although certainly 


an accomplice is not quite in the position of an 
approver, having, so faras he knew, nothing whatever 
to gain by revealing the crime in full. 

Tun Ei says that he was induced to accompany the 
dacoits by Ohn Nyun, who used threats. He took 
part in the dacojty, and says that Ohn Nyun handed 
him the exhibit rifle and Po Han and Tun Thaung 
each carried a dak, He agrees that he fired the rifle 
at the entrance to Tun Nyo’s house, and that 
Ohn Nyun and Tun Thaung brought the three 
deceased persons down from the house and they were 
bound with ropes and led away as captives, Tun Ei 
says that when they got away about a call from the 
village he was sorry that the three captives would be 
put to death and “ got nervous and backed out by 
hiding himself in a plantation on the road side.” 
He says he afterwards got home and that that 
“ morning early Po Han and Tun Thaung asked me to 
look after clothing which they had hidden in the pool. 
In the course of the same day about sunset I went 
to the same pool and found exhibit 3 Jongyi in the 
mud, and I pressed them down inthe mud to conceal 
them very securely.” This appellant then told story 
of the search in full, and says that Po Han and 
Tun Thaung together produced the two dasiies which 
were hidden, and that he himself produced the rifle 
and the clothing to which I have just referred. 


It is only necessary to make the briefest 


reference to the medical evidence. Ko Tun Nyo was 
found with wounds on his head and face, each of 
which was necessarily fatal. Maung Kywar had been 
cut right across the neck, and the dah-wound he 


THE SING 
PROV ERTS 
ij 


326 


41947 


Po HAN 
AND 
Tun Et 


THe KING. 





Ropermws. 
Cy 


RANGOON LAW REPORTS. [1947 


received was not only necessarily fatal, but death 
must have been practically instantaneous, and 
Maung Hla Bin was cut across the neck and had two 


‘injuries which were necessarily fatal. 


‘un Ei must be convicted of an offence under 
section 396 of the Penal Code upon his own evidence, 
It is not necessary to look further. I am of the opinion 
that it is not a case in which one cduld say that 
Tun Ei had a murderous intention, although there can 
be no doubt that he knew that some other of the 
dacoits with whom he was associated had that 
intention, Tun Sein, the approver, agrees that Tun Ei 
was left in the foad when those who were bent upon 
murder persisted in taking their victims into the garden 
and killing them there. The learned Special Judge 
rightly remarked that Tun Ei, with full knowledge 
of the fact that murder was part of the plan, allowed 
himself to be a party to the undertaking, and so the 
Judge thought that the extreme penalty was demanded. 
In my judgment, this is a case which is just on the 
border-line, and that being so, having regard to the fact 
that Tun Ei packed out of actual participation in the 
murder at the time and has since made a cleanbreast of 
what he has done, the Court may be justified, whilst 
affirming his conviction, in refusing to confirm the 
death sentence and reducing the sentence passed upon 
him to one of transportation for life. ¢ 

In regard to Po Han, hes set up a defence of 
alibi, but the only evidence called for the defence 
which tends to show that anyone saw him glsewhere at 
the material time is that of Ma Ngwe Ohn. She 
says that when she came to know of Po Han's arrest 
she told no one that Po Han was near her at the 
material time. She says that another witness, Ma Ohn, 
could also see Po Han at the time of the dacoity in his 
own compound. This was when shots were being 
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fired. But Ma Ohn says that she did not know 
anything about the appellant Po Ean that night 
and did not come across him at all. In these 
circumstances, it is not surprising that the Judye 
rejected the alibi. 

There was, in my opinion, a very strong case 
against Po Han, since he was confronted by the 
long circumstantial story of Tun Sein, and even if 
we are to leave out of account further evidence of 
Tun Thaung as a measure of caution, Tun Ei's sworn 
evidence is upon the record and isin agreement with 
that of Tun Sein in all material particulars. But 
without relying on Tun Ei’s evidence as’ corroborative 
there is, in” addition, the fact that a fortnight after 
the murder two dashes were found, both buried in the 
earth and pointed out by the appellant to the Police, 
and that is a very sirong circumstance against him. 
If he were not guilty of the murder, it is difficult to 
know why these two das/es should have been hidden 
over so long a period. It is evident that the 
murder was committed with dashes and that they were 
recovered from near the place where the murders were 
committed. Tun Sein is further corroborated in his 
siatement that Po Han said that Ko Tun Nyo was 
his enemy by the ten-house gaung Maung San Ba, who 
states that Po Han and Ko Tun Nyo had had a 
quarrel during the’ time of the Japanese occupation. 
There can, to my mind, be no doubt whatever that 
Po Han, possibly in collusion with Ohn Nyun, who 
is siid to be, absconding, was the chief instigator in 
this deliberate dacoity with triple murder, and that 


these three men, against whom none of the others” 


are alleged to have had any grudge, or in relation to 
whom none of them are alleged to have uttered any 
threats, were done to death, because Po Han was 
determined that their lives should not be spared. 





328 RANGOON LAW REPORTS. [1947 
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In these circumstances, we have no alternative but 
Po Hax, to aifirm the conviction and to confirm ‘the sentence 
AND - - e 

TuxE: of death passed upon him for these three brutal 


Tomine, murders. 
ROBERTS, : 

Ch. WRiGHT, |.—I agree with my Lord the Chief Justice 
that the convictions of the appellants should be 
confirmed, that the sentence of death on Po Han 
shouid be confirmed and also that the sentence of 
death on Tun Ei should be reduced to transportation 
for life, 

There is little I need say about the appellant 
Tun Ei. On:his own evidence it is quite clear that he 
was correctly convicted under section 396 of the 
Penal Code. I, moreover, agree with the learned 
Chief Justice that his is a border-line case in which the 
sentence of death need not be confirmed. 

I turn now to the case of the other appellant 
Po Han. 

As against Po Han we have the following evidence: 
first, that of the two approvers Tun Sein (P.W. 10) 
and Tun Thaung (P.W. 11); secondly, that of the 
co-accused Tun Ei ; thirdly, the pointing out of two 
concealed dahs by Po Han; and fourthly, general 
corroborative evidence to support the story of the 
approvers, . 

The evidence does not establish that the two 
approvers Tun Sein and Tun Thaung could not have 
been acting in collusion with each other when 
Tun Thaung made his confession and when they 
both gave their evidence. In fact, the evidence of 

’Tun Sein (P.W. 10) shows that after he gave his 
confession and before Tun Thaung gave his confession 
he told Tun Thaung all particulars which he had stated 
to the magistrate so far as he could recollect them. | 
Following the decision of the Full Bench in 
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The King vy. Nga Afyo (1) it cannot therefore be said 
that the evidence of Tun Sein is corroborated by 
the evidence of Tun. Thaung or wice versa, and it 
will therefore be necessary to look for some other 
corroboration of the statements of the approvers. 

Tun Ei in his evidence clearly and specifically 
implicates Po Han as having taken part in this 
dacoity and as having been onc of the dacoits who 
took off the three captives just before they were 
murdered. Two.points in particular arise in my mind 
with regard to the evidence of Tun Ei: first, whether 
in view of the particular procedure which was adopted 
any weight should be attached to Turi Ei’s evidence 
against Pé Han, and, secondly, whether Tun Ei’s 
evidence can be taken as corroboration of the evidence 
of the approvers Tun Sein and Tun Thaung, 

There were three accused tried in this case— 
Po Han, Tun Ei and Nyan Thein—the last named 
having been acquitted. As these men were too poor 
to engage legal assistance, the District Magistrate 
engaged one pleader, U Sein, a Lower Grade Pleader, 
to defend them at Government expense, All the 
accused pleaded not guilty and after certain 
prosecution witnesses had been recalled for further 
cross-examination, the accused were. on the 
19th February 1947 asked whether they desired to 
give evidence on’ their own behalf and they were 
warned that if they did give evidence, that evidence 
could be used against the accused who gave it and also 
against the other accused. They all elected to give 
evidence. Po Han was put in the witness-box first, 
examined-in-chief by U Sein and then cross-examined 
by the Public Prosecutor. After he had finished 
his evidence, Tun Ei was put in the box and 
was examined-in-chief by U Sein and the Public 
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Prosecutor then had an opportunity of cross-examining 
him. Apparently, owing to the fact that’one pleader 


was represeniing both Po Han and Tun Et, Tun Ei 


was not cross-examined by or on behaif of Po Han 
with regard to the very damaging evidence which 
he had given against Po Han. Moreover, owing to the 
procedure which was adopted, this. evidence oi 
Tun Ei’s was only given after Po Han had been 
examined and thereafter Po Han does not appear 
to have had an opportunity of rebutting this evidence, 
either by his own evidence or by the evidence of 
anyone else. 

Section 342'(1} of the Code of Criminal Procedure, 
as amended by Burma Act XIII of 19+5, reads as 
follows : 

“Every person accused of an offence shall be a 

competent witness on his own behalf in any inquiry into or 
trie! of the said offence, whether the person so accused is 
accused solely or jointly with any other person or persons, 
and his evidence may be used against any person or persons 
tried jointly with him.” 
It is noticeable that the evidence “may” be 
used against any person tried jointly ; the word is 
not “shall.” Speaking for myself, I think that it is 
contrary to generally accepted judicial principles to 
make use of the evidence of a witness, whether he 
be an accused or not, against a pérson without that 
person having a full opporttnity to cross-examine 
him and without that person having a full oppor- 
tunity of rebutting the evidence. It seems to me 
that owing to the procedure which was adopted, 
‘Po Han appears to have been deprived of both 
these courses and I would therefore not make use 
of Tun Ei’s evidence in this case against Po Han. 

The right procedure for the learned Special Judge 
to have adopted in this case would have been as 
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fullows: As soon as Tun Ei had been examinec- 
in-chief the Special Judge should have explaincd to 
Po flan that he had a right to cross-examine Tun Ei 
and have allowed him io do so. He should then have 
informed Po Han that if he desired to give further 
evicence himself he could do so and moreover that 
he could if he so desired, cite additional defence 
wWiinesses to rebut the evidence of Tun Ei, 

Tun Ei, alihough not an approver, is, on his 
own evidence, an accomplice. Section 133 of the 
Evidence Act provides that an accomplice shall be a 
competent witness against an accused person and 
that a conviction is not illegal mereiv because it 
proceeds upon the uncerrvborated testimony of an 
accomplice ; but illustration (b) to section 1i4 of 
the Act says that the Court may presume that 
an accomplice is unworthy of credit, unless he is 
corroborated in material particulars. When the case 
of The King v. Nga Myo (1) was decided, Burma 
Act XIII of 19435 had not been enacted and an 
accused person was not a competent witness in a 
case of this kind. Nevertheless, in my judgment, 
the general principles which were enunciated in 
Nga Myo’s caSe would in fact cover the evidence of 
an accomplice even though he may be giving 
evidence under the provisions of section 342 of the 
Code of Criminal Procedure as now amended. In 


that case it was held: ° 


“ Provided it has? been established by extraneous evidence 
or matters appearing on the record that the accomplices are 
not acting in collusion with one another, the cumulative 
effect of the evidence of two or more of them may be 
sufficient to remove the frima facie presumptien of the 
individual unworthiness of credit of their statements, and, if 
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this be the cise, 2 conviction may legitimately be recorded 
upon their statenents ae ne, if the Court .s convinced o 
their truth. “The same rule applies to the cumylative eiiec 
of the evidence of an accomplicé and the confession of a 
co-accused where the presumption of their unreliability has, 
oa the special circumstances, been rebutted.” 


eT orn 


Now it will be noticed that in Nga Myo's case 
specific reference was made to accomplices in this 
passage and it was further on stated that what had 
been said of accomplices applied to approvers and 
vice versa. This decision, therefore, appears to me 
to be strictly in point, Tun Ei being an accompiice 
although he may also be an accused. The evidence 
which has been recorded in this case dogs certainly 
not establish that Tun Ei, in giving his , evidence 
was not acting in collusion with either Tun Sein or 
Tun Thaung. Tun Ei never made any confession 
before a Magistrate and it was apparently only when 
he came to give evidence, after the charge in this 
case, that he said anything which might, on a 
certain view of the law and the facts, be taken into 
account against Po Han. Tun Sein (P.W. 10) in his 
evidence says that Tun Ei was together in the same 
cell with Tun Thaung, the other approver. This 
shows that Tun Ei and Tun Thaung could have 
easily colluded to give the same statements about 
this dacoity. In these circumstances, and being 
bound by the decision in Nga Myo’s case, I am of 
the opinion that Tun Ei’s evidence even if it 
is to be considered against Po Han, cannot afford 
the necessary independent corroboration of the 
approver’s evidence. 

I have no doubt from the evidence that Tun Sein, 
Tun Thaung and Tun Ei did take part in this 
dacoity, but the point on which corroboration is 
specifically required is whether Tun Sein. and 
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Tun Thaung- have correctly implicated Po Han as 
one of their number, 

Tun Thaung (P.W. 11) says that he was working 
as a labourer of Po Han at the time of the dacoity. 
The accused Po Han in his own evidence savs that 
Tun Thaung was working at his house and that he 
only left his house on the morning following the 
night of the dacoity. 

Tun Sein (P.W. 10) says that one day in 
December Nyan Thein, the absconding accused and 
two unknown persons came to his house and that 
Nyan Thein asked him if he could« get firearms. 
Tun Sein suggested that there might be some at 
Magyiok and so Tun Sein and Nyan Thein went 
there together. On arrival at Magyiok Tun Sein 
took Nyan Thein to Po Han’s house where they 
met Tun Thaung. Tun Sein and Nyan Thein told 
Po Han that Nyan Thein had come to get firearms 
and that Tun Sein had come to buy cattle, and 
they spent the night at Po Han’s house, Tun Sein 
goes on to say that Po Han took him and 
Nyan Thein to Nyaungmyint to look for cattle. 
Po Han in his evidence says that the approver 
Tun Sein, his second cousin, came to his house 
about a day before the dacoity with another person 
who was Nyan Thein and said that they wanted to 
buy cattle. He said that he took them to Nyaung- 
myint where Ko Ba Shin showed a bullock to 
Tun Sein and Nyan Thein but they were unable to 
pay the price. 

Tun Sein (P.W. 10) says that at the time of the 
da¢oity Po Han and Tun Thaung carried a dah 
each and that these are the exhibits 4 and 5 which 
were produced in Court. Tun Thaung (P.W. 11) 
says.that he and Po Han were each armed with a 
dah and that these daks were brought by Po Hzn 
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1997 and that they are the exhibit da/s. Tun Sein says 


ro Han that after the dacoity and the murders Tun Thaung 
rex er and Po Han went off with dahks in their hands. 
On the 31st of December 1946 Tun Shwe (P.W. 12), 
Sub-Inspector of Police, took Po Han and 
Tun Thaung to Magyick. Po Han and Tun Thaung 
led him and elders U Pyawt and U San Ba 
to a pool north of the village and there Po Han 
picked up a dashe from the mud in the pool. 
Then Po Han and Tun Thaung took Tun Shwe to 
another place west of the pool and there Po Han 
produced anether dah which was hidden in the 
ground. These two dahs are the exhibit dahs. The 
evidence of Tun Shwe is well supported by the 
search lists exhibits D and E and the evidence of 
U San Ba (P.W. 4). Po Han, in his evidence, 
admits going with Tun Thaung and Tun Shwe to 
the pool and he admits the finding of the dais ; 
but he contends that it was Tun Thaung who 
pointed them out. I am not disposed to believe 
this part of Po Han’s evidence that it was Tun 
Thaung who pointed the daks out, in the face of 
the evidence to which I have referred and in view 
of Tun Thaung’s denial. Tun Thaung’s evidence is 
clear thaf it was Po Han who produced the dahs. 
Po Han in his evidence does ddmit that one of 
these dahs is his own property but he says that 
Tun Thaung had been using it. 

Po Han contends that Tun Thaung has falsely 
incriminated him because he is not on good terms 
ewith him owing to there having been trouble 
because Po Han suspected Tun Thaung’s action 
with his ‘wife. Tun Sein he says has implicated 
him because Tun Sein thought he (Po Han) had 
cheated him of some money in a cattle purchase 
transaction. Po Han alleges that this trouble 
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between hira and Tun Thaung took place about 
five days .before the dacoity which led to a quarrel, 
whereupon Tun Thaung left his house , but ‘later on, 
in his evidence, Po Han admitted that Tun Thaung 
did not leave his house until the morning after the 
dacoity. It is, therefore, apparent that Po Han has 
been inconsistent and even if there was any trouble 
between Tun Thaung and Po Han it had subsided 
by the time of the Gacoity. There is nothing to 
support Po Han's contention that there had been 
trouble between him and Tun Sein over cattle 
purchase. Po Han has been quite unable to 
establish his suggesiion that either of the approvers 
bear him ill¢will. 

There is therefore strong evidence coming from 
Po Han himself which corroborates the approvers 
when they say that Po Han was in their company 
round about the time of the dacoity and _ that 
he associated with them. There is no reason 
moreover to suppose that the approvers bear 
Po Han any ill-will, There is moreover the strong 
evidence about Po Han producing the two exhibit 
dahs, one of which was admittedly his, shortly after 
the occurrence from the places where they were 
concealed, 

In the circumstances I am of the opinion that 
there is ample reliable corroboration of the 
approvers’ evidence that Po Han was one of the 
dacoits. Po Han attempted to set up an alibi, but 
this was based on extremely flimsy evidence which 
was, I consider, rightly rejected. I therefore con- 
sider that it is safe to support Po Han’s conviction 
even without relying upon the evidence of Tun Ei. 

The evidence of the approvers shows that 
Po Han was one of the dacoits who actually 
committed the murders and I think that their 


335 


1947 


Po Han 
AND 
Ten Ey 


tt. 
THE Kine. 





WRIGHT, J. 


330 


1947 


Po Han 
AND 
Tun Et 


kha 
Tae KING. 


WriGhT, J; 


RANGOON LAW REPORTS. [1947 


evidence to this effect gains considerable support 
from the fact that Po Han pointed. out the 


concealed dais. I therefore think that a sentence 


of death is called for in his case. 
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APPELLATE CRIMINAL. 


Before Mr sjusiwe E Maung. 
SULTAN « THE KING.* 


Suppresstan of Brothels act, ss. +14), 7 (t)—Kuvwingly lve on te earnings of 
the prostitution —Prostitition--Code of Crimtnal Procediue, 3, 239--Same 
transachiv#e, 


Helt; The gravamen of the offence, under s. 7 (2) of the Suppres- 
sion of Brothels Act, consists in the earnings of prostitution forming the 
subsistence of the accused either wholly or in part, 


The word “lives” in s. 7 (1) of the Act imports continuity and 
regularity. Proof of an isolatat act of receiving the wayes of vice without 
anything more cannot sulfice us establish the offence. 

The King v. Hill, (1914) K.1. 356. 

Prostitution is ‘proved iit bl stow thu a woman offers her bods 
commonly for, lewdness for pa,menl i return, Proof of a single act of 
unlawful carnal knowledge on payment would nof amount to an act of 
prostitution in law. 


The King v. De Munch, 1918) 1K... Vol. 1, 635, followed. 


It is not the identity of time but the continuity of action and unity of 
purpose which would constitute to tnake the acts of several persons part of 
same transaction, 


Chholeymivyan v. KE, LL. 11937) Nag. 165, followed. 
Ba Nyunl for the appellant, 


Chan Tun Aung (Government Advocate) for the 
Crown. 


E Mauna, J.—Ia Criminal Regular Trial No. 626 
of 1946 of the Court of the Sth Additional 
Magistrate, Rangoon, the appellant, Sultan, was 
charged with an offence under section 7 (1) of. the 
Suppression of Brothels Act. As a co-accused with 
him was joined Ma Khin Tint who, at the date 
of the alleged commission of the offence was 
his wife. The charge against her was one under 





* Criminal Appeal No. 728 of 1947 against the order of 5th Addi- 
tional Magistrate, Rangoon, in Criminal Regular Trial No, 626 of 1946, 
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section 4 {? Brothels Act 
as substitutec 
accused were 
Ma Knin Tint who 
has not appealed. 

I confess that i find it difficult to appreciate 
the logic of the trial Court in convicting Ma Khin 
Tint of the offence under section 4 (1) of the Act. 
Taking the prosecution evidence at its face value 


st il+. Suppression it 


oe Bburie Ack Iv oh rs 
convicted. Sultan apoeals but 
a tae 


had been fined 


\ 
} 
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the case established against Ma Khin Tint does 
rot go beyond her having accompanied Chitty 
(P.W. 2) from her house to a place beside the 
railway line not far from the house and there 
submitting to an act of sexual intercourse with 


Chitty. These facts and the additional factor that 
Chitty paid Rs. 10 to Sultan for the entertainment 
provided by Ma Khin Tint, cannot in my opinion 
bring the case within the purview of section 4 (2) 
of the Suppression of Brothels Act. However, as I 
have said, Ma {hin Tint has not appealed and 
she has paid the fine which had been imposed on 
her. I do not therefore propose to exercise the 
discretionary powers of this Court under section 439 
of the Code of Criminal Procedure in respect of 
her conviction and the sentence imposed on her. 
I shall, however, have to refer to this matter again 
when considering the correctness or otherwise of 
the conviction of the appetlant. : 

Section 7 (Z) of the Suppression of Brothels 
Act: in respect of which a conviction has been 
registered against the appellant makes it penal for 
any male person, who, knowingly live wholly or in 
part on the earnings of prostitution. The gravamen 
of the offence consists in the earnings of 
prostitution forming the subsistence of the accused 
either wholly or in part. The word “lives”. in 
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section 7 (1) of the Act imports continuity and 
regularity. ' Proof of an‘isolated act of receiving the 
wages of vice without anything more cannot in my 
opinion suffice to establish the offence. It inay be 
that such evidence if avcompanied by prool of 
circumstances specified in section 7 (2) of the Act 
may shift the onus to the accused, In this case all 
that, assuming the prosecution evidence to be true, 
has been establishtd by the prosecution is that at 
about 8 p.m. on 10th October 1946 the appellant 
being told by Chitty (P.W. 2) that he wanted a 
girl, offered to provide Chitty with one on payment 
of Rs. 10 and that on Chitty passing over the 
agreed Rs, 10 the appellant directed his wife to go 
with Chitty and that Chiity taking the girl toa short 
distance from the house had sexual intercourse with 
her. On these facts all that can be said is that 
Ma Khin Tint on this particular occasion had carnal 
knowledge with Chitiy on receipt of payment of 
Rs. 10 by the appellant. In order to establish the 
offence under section 7 (1) and to attract the 
provisions of section 7 {2) of the Act it would have 
been necessary for the prosecution to establish 
(1) that Ma Khin Tint was a prostitute and {2) that 
the appellant lived on the earnings of Ma Khin Tint 
as a prostitute. A 

It has *been held in The King v. De Munck (1) 
that “ prostitution»is proved if it be shown that a 
woman offers *ther body commonly for lewdness for 
payment in return.” Proof of a single act of unlaw- 
' ful carnal knowledge on payment would not amount 
to an act of prostitution in law. 

The decision of the Criminal Court of Appeal in 
The: King v. Hill (2) does not in any way militate 
against the view-which J have expressed that the 


(1) (1918) K.B. Vol. 1, 635 at p. 637. {2) (1914) K.B. 386. 
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offence of living on the earnings of prostitution 
implies a mode of living, the continuance of acts or 
conduct of a certain kind. At page 390 of the 
report Bankes J. held that the appellant’s relations 
with the woman in question either before or 
after the day on which he received the wages of 
vice would be relevant as the question in such 
cases would be whether he was or was not living on 
the earnings of her prostituticn. ° 

With respect it appears to me that the learned 
Magistrate musdirected himself on the law relating 
to offences under section 7 (1) of the Act. As a 
consequence of this misdirection the learned 
Magistrate fell into a further error in procedure. 
Applying, obviously, section 239 of the Code of 
Criminal Procedure he has joined at the same trial 
the appellant and his wife, Ma Khin Tint. Clause (d) 
of section 239 which can be the only possible 
authority for such joinder of accused persons does 
not in fact cover the present case in the view I 
have taken of what constitutes an offence under 
section 7 (1) of the Suppression of Brothels Act. 
The offence charged against Ma Khin Tint was 
in respect of what happened between 8 p.m. and 
8-30 p.m. that evening in her, relations with Chitty 
(P.W. 2) whereas the offence charged against Sultan, 
the appellant, is in respect of the coritinued and 


‘habitual mode of obtaining his: subsistence. The 


incident that took place between 8 p.m, and 8-30 p.m. 
that evening formed only one item in the 
bundle of facts necessary to be established against * 
the appellant if he is to be convicted under 
section 7 (1) of the Act. Ido not see therefore how 
the two offences alleged to have been committed | 
respectively by the appellant and Ma Khin Tint, can 
be said to form part of the same transaction. I am. 
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conteni to accept the decision in Chhoteymiyan v. King- 
Emperor (1) as euunciating the proper test to 
determine what constitutes the “same transaction.” 
It is not the identity of time but the continuity 
of action and unity of purpose which would 
constitute tq make the acts of several persons part 
of the same transaction. 

This misjoinder has prejudiced the appellant at 
his trial. But+for the misjoinder the prosecution, 
if it desires to escape an adverse inference against 
it, would have to examine Ma Khin Tint as a 
prosecution witness and thereby give the appellant 
notice of, the case he had to meet instead of 
being taken by surprise when Ma Khin Tint from 
whom he had separated gave evidence on her 
own behalf under section 342 (1) of the Code of 
Criminal Procedure. I do not think that this was 
intentional on the part of the prosecution but 
whether intentional or not, through the mistake of 
law on the part of the prosecution and of the 
Court, the appellant has suffered prejudice. 

In these circumstances, I set aside the convic- 
tion and sentence passed on the appellant. The 
appellant will be released forthwith as-far as_ this 
case is concerned. 


(l) LL.B, (1937) Nag. 165. 
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ORIGINAL COYIL 
Before Ar fnstiee Them Maung 


H. 8. HAJEE ISMAIL CHOOTANI 


ve 


GOPIRAM SHEWBUXRAI* 
Orban Rent Control Act, ss, U1, T4—~Applicabitity fo suits file! before il 
enmte into force—fnterpretation of Statutes, 


Held . 8. 14 provides for the protection, in suitable cases, of tenants 
against who suits are.pending at the commencement of the Act. 


S. 11 of the Urban Rent Control Act, 1946, does not apply to a suit for 
ejectment which was pending when the Aci came into force,” 


Gaudet y. Brown, L.R, (1873-4) P.C. A.C, 134: Re Joseph Suche & Co,, Lid., 
(1875) 1 Ch.D. 48 at p. 50; Sekeena Bibs and others v. C. Stephens, (1926) 
TOR. 4 Rin. 221; Mashedee Khan v. B, Mahomed Azim, 5 L.B.R. 148; 
Ouiller v, Maptesou, 1,1. (1881-2) 9 Q.B.D, 672; Welby vy. Parker, (1916) 
L.R.2Ch.D. 1; The Queen v. Vine, (1874-5) LR. 10 Q.B.D. 195, followed. 


Sastry for the plaintiff, 
P. K. Basu for the defendant. 


THein MAunG, J.—This is a suit for ejectment of 
the defendant from the ground floor of house 
No. 62/64, Mogul Street, Rangoon. It was instituted 
in the Rangoon City Civil Court on the 19th June 
1946 ; but it has been transferred to this Court to be 
heard together with Civil Reguiar No, 32 of 1946 in 
this. Court which is a cross suit for specific perform- 
ance of an oral agreement to grant a lease of the 
said premises. 

The Urban Rent Control Act, 1946, has come into 
force on the 19th October 1946, i. since the 
institution of the suit ; and the learned Advocate for 
the defendant has contended that section 11 of the 
Act applies and that no order or decree for the 
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recovery of the possession of the prcinises or for the 
ejectment of the defendant therefrom can be passed. 
So the following preliminary issue has been framed : 


“Whether section 11 of the Urban Rent Control Act, 1946, 
applies to the suit for ejectment which has been Aled befcre the 
Act came into force ?” 


Section 11 of the Act reads : 


“11. Notwithstanding anything contained in the Transfer of 
Property Act or the Contract Act or the Rangoon City Civil 
Court Act no order or decree for the recovery of possessicn of 
any premises to which this Act applies or for the ejectment of 2 
tenant therefrom: shall be made or given unless--"" ete. 


The learned Advocate for the defendant has 
contended that the wording of the section is clear 
and he has cited Gaude’ v. Brown (1) at page 153 
of which their Lordships quoted the following 
extract from the Sussex Peerage case with approval : 


“If the words of the statute are in themselves precise 
and unambiguous, then no more can be necessary than to 
expound those words in their natural and ordinary sense, 
The words themselves alone do in such case best declare 
the intention of the law-giver,”’ 


However, the wording of the section is not at all 
clear as regards suits for ejectment which are pending 
at the commencement of the Act. There is no 
reference whatsoever to such suits and Jessel M.R. 
has pointed out in ResJoseph Suche © Co., Lid. (2): 


“Tt is a general rule that when the Legislature alters 
the rights of Parties by taking away or conferring any right 
of action, its enactments, unless in express term they apply 
to pending actions, do not affect them. But there is an’ 
exception to this rule, mamely, where enactments merely 
affect procedure, and do not extend to rights of action.” 





{1} L.R- (1873-4) D.C. A.C, 134, (2) (1875) 1 Ch.D. 48 at p. 50. 
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lated 


he remarks of Jessel M.R. may be compared with 
the following extract from page 331 of Crares on 
Statute Law, +th Edition : 


a 
And perhaps no rule of construction :s more 
firmly established than this—that a retrospective cperution 


ck sm 


is not io be given to a statute so as to impair an existing: vivhe 
er obligation otherwise than as regards matter of procedure, 
uniess that effect cannot be avoiced without doing violence 
to the language of the enactment, If the enactment is 
expressed in language which is fairly capable of either 
interpretation, it ought to be construed as. prospective cniv." 

Section 11 does not relate to a mere matter of 
procedure, It," alters the rights of parties”’ by taking 
away the lessor’s right to a decree for ejectment 
and for recovery of possession of the premises. The 
right to a decree in a pending suit cannot be 
inferior to the right of appeal; and as regards the 
tight of appeal it has been held in Sakeena Bibi 
and others v. C. Stephens (1) “ that a right of 
appeal from the Gecree of the lower Court io the 
Court of Appeal is not a mere matter of procedure 
but is a substantive right’’ and “that legislation 
which provides a right of appeal, unless made 
retrospective either expressly or by necessary 
implication, cannot affect suits which were already 
instituted. before the Act comes into force as 
granting the right of appeal is granting a substantive 
right.” 

There it was held that section 12 of the 
Rangoon Rent Act which provided { that an appeal 
on law and fact shall lie to the Higk Court from 
any decree or order made by any Judge of the 
“Rangoon Small Cause Court in any suit for the 
recovery of possession of any premises to which 
this Act applies” did not apply to suits which were 





(1) (1926) LL.R. 4 Ran. 221, 
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pending when the Act came into force. In this 
connection it will be observed that the wording 
section 12 of the Rangoon Rent Act is on the same 


pa 
a 


lines as and more or less similar to the wording o! 
section 11 of the Urban Rent Control Act, 1946. . 

The ruling in Sakeena Bibi and others v. 
C. Stephens (1) referred to and may be compared 
with the rulihg in Mashedee Khan v. B. Mahomed 
dzim (2) at page 149 of which the following passage 
irom a judgment of their Lordships of the Privy 
Council is quoted : 

“To deprive a suitor in a pending action | of an appeal to 
a sugevior tribunal which belonged to him as of right is a 
very ciffereitt thing from regulating procedure.” 


The learned Advocate for the defendant relies 
also upon Qutiller v. Mapleson (3). There it was 
held that “the Conveyancing and Law of Property 
Act, 1881, s. 14, sub-s. 2, is not confined to 
breaches taking place after the Act came into opera- 
tion, but extends also to breaches committed before 
the Act, and to proceedings pending when the Act 
came into operation.’ However, it is quite clear 
that the Court of Appeal came to that decision on 
account of the express provisions of sub-section 9 of 
section 14 of the Act and the significance’ of section 
71 thereof. Jesse] M.R. observed (at pages 674-5) : 


“ Sub-s. 9 of s. 14, exptessly makes the section apply to old 
leases, so that sub-s. 1 clearly deprives the landlord of a right 
which he would Have had to claim a forfeiture of an existing 
lease under the terms of a proviso contained in it. The 
section therefore manifestly is to some extent retrospective, ag 
it alters the rights of the parties under an existing contract. 
We have then to considér whether it applies to a pending 
action. Now, first, does the Act apply to breaches committed 





(1) (1926) LL.R. 4 Ran, 221. (2) 5 L.B.R. 148, 
(3) L.R. (1881-2) 9 Q.B.D. 672. 


345 


34 
iV 


' S  HAIEE 


TSA AIL 
{SHOOTANS 


4OPTRAM 
SULWBUX- 
Rat 
THEIN 
RIAUNG, J. 


346 


1947 
H S. HAIEE 
ISMAIL 
CHOOTANL 
Wy 
GoPlRan 
SHEWBUX- 
RAI, 
"THEIN 
MaAuUNG, J. 


RANGOON LAW REPORTS. (1047 


beting if came into operation ? I am of opinion that it doe 
It would be strange if the contract were altered as i future 
brecres only and not as to past breaches, and if we look at 
s. 71, the intention of the Legislature is reasonably Clear.” 


Bowen L.J. observed (at page 677) : 


“No doubt, ag a general rule, a statute does nvt affect 
pending proceedings, but that rule is only a guide where the 
intention of the Legislature is obscure, it does not modify the 
clear words of the statute. * * * I ayvree with Mr. Webster 
in thinking that the words ‘where a lessor is proceeding’ i 
gs. 14, sub-s. 2, rather relate to the charactiuy of the proceect- 
ings than to the question when the proceedings were com- 
menced, but | think that the provision has a retrospective 
force derived from sub-s. 9, and is applicable to a pending 
litigation.” mi 
In the Urban Rent Control Act, 1946, there are 
nO express provisions which are comparable to the 
said provisions of the Conveyancing and Law of 
Property Act, 1881. The learned Advocate for the 
defendant has referred to sub-section (1) of section 
14 which reads ;: 


4 
rm 


“44. (1) At the time of the application, or the making or 
giving of any order or any decree, for the recovery of posses- 
sion of any premises or for the ejectment of a tenant there- 
from or in the case of any such order or decree which has 
been made or given whether before or after the commence- 
ment of thi$ Act, the Court may, except in a case in which 
either clanse (4) of section 11 or clause _(b) of section 13 (1) 
applies, adjourn the application or stay or suspend execution 
of any such order or postpone Lhe “date of delivery of posses- 
sion for such period or periods and subject to any conditions 
in regard to payment by the person against whom the appli- 
cation or order or decree has been made of arrears of rent or 
euesne profits or otherwise as the Court thinks fit, and if 
such conditions are complied with, the Court may, if it 
thinks fit, discharge or rescind any such order or decree.” 


However, this sub-section is quite consistent with 
the view that section 11 does not apply to pending 
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suits although the Couré may, except in certain 
cases, interfere under the sub-section itself with 
orders or decrees passed in them. 

The learned Advocate for the defendant has 
relied also on Welby v. Parker (1). According to 
Lord Cozens-Hardy M.R. im that case ‘“‘the whole 
point is as to the meaning of a ‘step for enforcing 
his security’ with reference to s. 1 sub-s. 4 of 
the Increase of Rent and Mortgage Interest (War 
Restrictions) Act, 1915. The sub-section provided—~ 


“that it shall not be lawful for any mortgagee under a 
mortgage to which this Act applzes, during the continuance of 
this Act, and so long as ‘certain conditions are fulfilled,’ to 
call in his mertgage or to take any steps for exercising any 
right of forecldsure or sale, or for otherwise enforcing his 
security or for recovering the principal money thereby 
secured.” 


And Lord Cozens-Hardy stated in the course of his 
judgment : 


“T prefer, however, to bise my decision on the broader 
ground and on the precise language of the section and to say 
that the matters I have mentioned were really steps taken by 
the mortgigee for the purpose of enforcing his security and 
obtaining foreclosure, and that the taking of any such step is 
absolutely prohibited by the Act.’ 


So the case is distinguishable from the present case. 

The learned Advocate for the defendant has 
relied lastly on The Queen v. Vine (2), which is 
discussed at page 342 of Craies on Statute Law, 
4th Edition, sand contended that the Urban Rent 
Control Act, 1946, having been passed for the 
purpose of protecting the public or at least tenants 
against some evil or abuse, section 11> thereof 


should be allowed to operate retrospectively in 


(1) (1916) LR. 2 Ch.D. 1. {2} (1874-5) LR, 10 Q.B.D. 195. 
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respect of sutts which are pending at the com 
mencement of the Act. However, in that case 
Lush J. cissented from the majority view; and 
Cockburn C.J. snd Archibald J. found from the 
history of legislattou that the intention of the Legis- 


laure to make the enactment retrospective was 
clear. Cockburn C.J. observed (at page 200) : 


“Wre have in the preceding Acts language quite diffcrent 
frcm the present, for it clearly pointed to the future only 
and operated only upon future convictions ; and with these 
statutes before them the Legislature has altered the language 
in this very striking manner, clearly with the intention of 
including all of the convicted class in one category.” 


Archibald J. observed (at pages 202-3): + 


“T draw from the former Acts quite 2 different’ conclusion 
from my brother Lush. The language of the former Acts 
was clearly prospective, and only applie:l to the future, ancl 
when the language of the new Act is altered, omitting the 
words which clearly confined the former enactments to the 
future, the only conclusion, as it seems to me, to be drawn 
is, that this was done with the object of making the enact- 
ment retrospective, and not prospective only.” 


No such historical interpretation is possible in 
the present case. Besides there are the provisions 
of section 14 for the protection, in suitable cases, 
of tenants against whom suits are pending at the 
commencement of the Act. ' 

I accordingly find on the’ preliminary issue that 
section 11 of the Urban Rent Control Act, 1946, 
does not apply to a suit for ejectment which was 
pending when the Act came into force, 


G.U.B.C.P.0.—No. 9, H.C.R,, 23-7-48—1,650--11. 
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suits although the Court may. except in’ certain va 
cases, interfere under the sub-section itself with a 8 ie 
7 . pM: 
orders of decrees passed in them Chant asi 


The learned Advocate for the defendant has guj 
relied also on [Veloy v. Parker (1). According to ee hice 


Lord Cozens-Hardy M.R. in that case “the whole = -—- 
point is as to, the meaning of a ‘step for enforcing Ria 
his security’ with reference to s. 1 sub-s, 4 of 
the Increase of Rent and Mortgage Interest (War 


Restrictions) Ac’, 1915. The sub-section provided— 


“that it shall not be lawful for any mortgagee under a 
mortgage to which this Act apples, during the continuance of 
this Act, and so long as ‘certain conclitions are fulfilled,’ to 
callin his mortgage or to take any steps for exercising anv 
right of foreclosure or sale, or for otherwise enforcing his 
security or for recovering the principal money theredy 
secured.” 


And Lord Cozens-Hardy stated in the course of his 
judgment : 


“T prefer, however, to bise my decision on the broader 
ground ancl on the precise language of the section and to say 
that the matters I have mentioned were really steps taken by 
the mortgagee for the purpose of enforcing his security and 
obtaining foreclosure, and that the taking of any such step is 
absolutely prohibited by the Act.” 


So the case is distinguishable from the present case. 

The learned Advecate for the defendant has 
relied lastly on The Queen v. Vine (2), which is 
discussed at page 342 of Craies on Statute Law, 
4th Edition, and contended that the Urban Rent 
Control Act, 1946, having been passed for the 
purpose of protecting.the public or at least tenants 
against some evil or abuse, section 11 thereof 
should be allowed to operate retrospectively in 





{1) (1913) LR. 2 Ch.D. 1. (2) (1874-5) L.R. 10 Q.B.D. 195. 
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respect of suits which are pending at the com- 
mencement of the Act. However, in that case 
Lush J. dissented from the. majority view; anc 
Cockburn C.J. and Archibald J. found from the 
lns‘orv of legislation that the intention of the Legis- 
lature to make the enactment retrospective was 
clear, Cockburn C.J. observed (at page 200) : 


‘We have in the preceding Acts language quite different 
from the present, for it clearly pointed to the future cniv 
and operated only upon future conviction$S; and with these 
statutes before them the Legislature has altered the language 
in this very strikjng manner, clearly with the intention of 
including all of the convicted class in one category.” 


Archibald J. observed (at pages 202-3) : i 


“TY draw from the former Acts quife a different conciusion 
from my brother Lush. The language of the former Acts 
was clearly prospective, and only applied to the future, and 
when the language of the new Act is altered, omitting the 
words which clearly confined the former enactments to the 
future, the only conclusion, as it seems to me, to be drawn 
is, that this was done with the object of making the enact- 
ment retrospective, and not prospective only.” 


No such historical interpretation is possible in 
the present case. Besides there are the provisions 
of section‘ 14 for the protection, in suitable cases, 
of tenants against whom suits are pending at the 
commencement of the Act. 

I accordingly find on the preliminary issue that 
section 11 of the Urban Rent Control Act, 1946, 
does not apply to a suit for ejectmentf which was 
pending when the Act came into force. 
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APPELLATE CIVIL. 


’ 


Before Mr. Justice Ba U and Mr. Justice Sharpe. 


KO SEIN YIN anpb one (APPELLANTS) 
v. 
Mrs. MAY BA MYA (REsPONDENT).* 


Evidence Act—S, 92—ddnussibiliiy of Oral Evidencé-~Proof of payment af 
purchase noncy by third party—Ownership of third party. 

Held: That under the ist proviso of s. 92 of the Evidence Actthe Vendors 
in a Registered Deed of Sale can prove by oral evidence that the purchase 
money was paid by a third party and not by the purchasers named in the 
Dees and that the said thir. party and not the purchasers named, were the 
real owners. i 

Muichand and another v. Madlo Rant, LLAR.10 AM, 421; Manag Tun Pe v. 
BK. Halda? and others, LL.R. 14 Ran. 242 (8.Bii, followed. 


A. T. Raghava Chariar v. O. HM. Srintvasa Ragkava Chariay, 1L.R. 40 
Mad. 308 ; Mitte Kunwar v. Madan Gopal, 1 LR. 38 All, 62, ARV. Chettyar 
Firin v. Maung Hla Gyi aud tivo others, 1.L.8. 6 Ran. 329, distinguished: 


Chan Htoon for the appellants. 


Ba Sein, Thein Maung and Tha Htin for the 
respondent. 


Ba U, J.—The whole case was in my opinion 
entirely misconceived by the learned Judge of the trial 
Court. His decision cannot, therefore, be sustained 
and the case must be remanded for retrial. 

The undisputed facts that can be gathered from the 
pleadings are these. The house and its site in suit 
were sold by Maung Sein Yin, Maung Ba Win, 
Ma Kunt and Ma Thaung Tin on 15th November 1932 
by a registered deed for Rs. 3,000 to Ba Hla and 
Ba Mya. Ba Hla and Ba Mya were brothers,” In 1938 





* Civil ist Appeal No. 13 of 1946 of the High Court of Judicature at 
Rangoon against fhe decree of the District Court of Myaungmya in Civil 
Regular Suit No. 3 of 1946, 
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1947 the two brothers partitioned the properties which they 
Ko Sein Yin Owned jointly and the property in suit fell to the share 
AND ONE ‘es _ a 5 s Ps 

v ‘Of Ba Mya. Some years after the partition Ba Mya 
pened died and his widow, Mav Ba Mya applied for and 
obtained letters to administer his estate. At that time 
two of the original vendors, Sein Yin and his wite 
Ma Thaung Tin were in occupation of the suit house. 
Soon after the receipt of letters of administration 
May Ba Mya sent a notice to Sein Yin and 
Ma Thaung Tin to vacate and give up possession of the 
house. They refused to do so and the present suit was 
accordingly filed. In paragraph 4 of her plaint the 
plaintiff, now respondent in this Court, alleged that after 
receipt of the house in suit as his share her husband 
Ba Mya allowed the defendants, now appellants, to 
stay therein free of rent as the defendant Sein Yin was 
the agent of her husband. 

The defendants by their written statement joined 
issue with the plaintiffs on this question. They said 
that it was not Ba Ala and Ba Mya but their deceased 
grand-father U Po Kin who had purchased the property 
in suit in the name of his two minor grand-children 
Ba Hla and Ba Mya. They further said that at the 
time of the purchase U Po Kin agreed to re-convey the 
property ‘to them on payment of the purchase price 
Rs, 3,000 and in the meantime to remain in occupation 
free of rent. This agreement,was according to them 
subsequently reduced to writing by U Po Kin. They 
therefore contended that they were <not liable to be 
evicted from the house in suit and that they were 

‘ready and willing to pay back the purchase price, 

On these facts and pleadings the learned trial Judge 
framed eight issues, the first two of which are as 
follows : 

(1) Whether the plaintiff is entitled to a decree 
on the pleadings ? 


Ba U, J 
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(2) Whether evidence can be prudaced to show. !947 


that U Po Kin was the real purchaser bv the recisierad Wo Serr Yin 
: ; J AND ONE 





document dated the 15th November [132 7 = 
Relying on section 92 of the Evidence Act and the “48S May 

decisions given in Mulchand and another v. Afadho ae 

Rain 1), 4.7. Raghava Chariar v. OM. Srintvasa 

Raghava Chariar (2), Munni Kunwar +. Madan 

Gopal {*), and 4.R.V. Chellyar Firm v. Jlaung Hla Gyi 

ane two others (}) the learned Judge of the irial Court 

held that oral evidence was not admissible to prove that 

U Po Kin was the real purchaser of the property in 

suit. Accordingly he gave a decree as praved with 

costs. Nune of the cases relied on by him has any 

bearing,on the issue in question, What was decided 

in A.R.V. Chetivar Firm vy. Maung Hila Gy1 ana two 

others (4) is that a Burmese Buddhist mother as natural 

guardian of a minor has ordinarily no power to dispose 

of immovable property of her ward. And what was 

decided in Munni Kunwar v. Madan Gopal (3) and 

A. T. Raghava Chariar v. O. if, Srinivasa Raghava 

Chariar (2} is thata sale or a mortgage executed in 

favour of a minor can be enforced by the minor. In 

the case of Mulchand and another v. Madho Ram (1), 

what the learned Judges said, quoting the, headnote, 

is aS follows: 


“The words in section.92 of the Evidence Act (I of 1872) 
‘between the parties to any such instrument’ refer to the persons 
who on the one side and the other came together to make the 
contract or di8position of property, and would not apply to 
questions raised between the parties on the one side only of a 
deed, regarding their relations to each other under the contract. 
The words do not preclude one of two persons in whose favour 
a deed of sale purported to be executed, from proving by oral 
evidence in a suit by the one against the other, that the defendant 





(1) 2.L.R. 10 All, 421. (3) I.L.R. 38 All. 62. 
(2) LL.R. 40 Mad, 508. (4} LL.R. 6 Ran. 329. 
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. Was not a real but a nominal party only to the purchase, and that 


the plaintiff was solely entitled to the property to which it 


‘related.” 


The question involved in the present case is who 
paid the purchase money. If it was paid by U Po Kin, 
then in view of the decision given by a Full Bench of 
this Court in Maung Tun Pe v. B. K. Haldar and 
others (1) U Po Kin would be the real owner and 
Ba Hla and Ba Mya would be the .benamidars. If 
U Po Kin was the real owner and if he did allow the 
defendants to remain in occupation of the suit house 
free of rent till the repayment of the purchase price, the 
question thai will arise is whether the defendants are 
liable to be evicted therefrom. 

The whole question therefore is whether oral 
evidence can be adduced to prove that the purchase 
price of the suit property was given by U Po Kin and 
not by Ba Hla and Ba Mya. As I read section 92 of 
the Evidence Act, it does not, in my opinion, bar the 
admission of oral evidence to prove the aforesaid point. 

Proviso 1 of the said section is as follows : 

“Any fact may be proved which would invalidate any 
document, or which would entitle any person to any decree or 
order relating thereto * * *.” 


Now, if the defendant-appellants,.could prove that 
the purchase money was paid by U Po Kin and that 
U Po Kin made the agreement as pleaded by them, the 
plaintiff-respondent might not perhaps get the relief 
asked for. The case thus, in my opinion, comes within 
the purview of proviso 1 to section 92 of the Evidence 
Act. F 

I may also point out to the learned Judge of the 
lower Court that if the defendant-appellants went into 
the occupation of the suit house with the permission of 





(1) 1.L.R. 14 Ran, 242 (F.B.). 
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Ba Mya, as pleaded by the plaintiff-respondent, the hid 
question may arise for consideration whether the Ko Sens vi 


agreement alleged to have been made by U Po Kin can Gost 
be pleaded as a bar to the plaintitf-respondent’s suit. - MR ae 


For all these reasons I would set aside the judg- Psi 
ment and decree of the lower Court and remit the case 
for retrial in the light of the observations made above. 
The costs of the appeal will rollow the final result of 
the suit. 


SHARPE, J.—I agree. 
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APPELLATE CIVIL. 


+ Before Mr, Justice Gledhits and’ Mr. Justice IVright. 


H. KHAN (APPELLANT) 
Vv, 
DAWOOD YUSOOF ABOWATH anpb 
orHers (RESPONDENTS).* 


interpretation of Statutes—When one repeat the other—S, 106 of Transfer of 
Property Aci-- S.1l of Uroan Rent Control Act, 1946— Whether the latter 
Act modifies tha former del—Or whetrer the provisions of boflt Acts to be 
complied watt befare a tenant can be ejected, 

Geld: Where there are different Statutes ¢ part materza though made at 
different times they shall be taken and construed together as one system and 
explanatory of each other. [Uf two Acta can be read together and there is no 
manifest discrepancy which makes it necessary to hold that the Jater Act has 
modified the earlier one and the words are capable of proper interpretation 
without such repeal then later Statutes will not be held to have repealed or 
modified the earlier one. Statutes which encroach upon the rights of the 
subjects should be interpreted so as to respect such rights. 

Maxwell on Interpretation of Statutes, 8 Edn., pp. 31, 139 and 249, foliowed. 

Martin v. Wellington, (1941) R.L.R. 615, referred to. 

Held further ; Urban Rent Control Act does i.ot make any provision fur the 
creation and determination of the relationship of landlord and tenant and 
ifa landlord wants to ejecta tenant he must comply with the provisions of 
s. 106 of the Transfer of Property Act and also comply with s. 11 (a) uf {he 
Urban Reut Cortro! Actand 5. 11 wil of the latter Act does not repeal s. 106 


of the Transfer of Property Act. 
M. I. Khan for the appellant. 
A. I. Modan for the respondents, 


GrepuiLt, J.—The appellant is the tenant of a 
portion of the frontage of house ‘site 120/122 in 
25th Street, Rangoon, and the respondents are the 


“landlords. 


On 23rd January 1947, the respondents instituted 
Suit No. 66 of 1947 of the Rangoon City Civil Court 
for the ejectment of the appellant. The suit was 
described as a suit under section 11 of the Urban Rent 


* Special Civil 1st Appeal No. 28 of 1947. 
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Control Act, and was based on a aotice dated 
iith December 19460 

This notice called upon the appellant to pay arrears 
of rent and to vacaie, not the leased premises, but 
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another portion of the house site on which he was AND OTHERS. 


alleged to have encroached, 

The appellant’s defence was that no suit lay under 
section 11 of the Urban Rent Control Act, that an 
application for ejéctment lay only under section 17 of 
the Rangoon City Civil Court Act, and that no suit for 
ejectment could succeed for want cf, notice under 
section 106 of the Transfer of Property Act. 

By consent, judgmznt was delivered on the 
pleadings, the notice, and the arguments of counsel. 
The learned 2nd Judge decreed the suit, holding that 
the words “ Notwithstanding anything contained in the 
Transfer of Property Act * * *” in section 11 of 
the Urban Rent Control Act, 1946, clearly showed that 
the earlier law had no effect upon that Act. 
In support of the view that a suit for ejectment could 
be instituted under the provisions of that Act, he 
referred to section 30, and to notification No. 241 under 
that section, published in the Burma Gazeite, Part 1, 
on the 14th December 1946. * 

I must say that I find the first proposition somewhat 
startling. It has not been pressed upon us that the 
whole of the Transfer of Property Act and the other 
Acts mentioned, in section 11 of the Urban Rent 
Control Act, #946, have been abrogated by that section, 
nor has it even been suggested that the whole of the, 
portion of the Transfer of Property Act relating to leases 
has been thereby abrogated. - 

In: construing the Urban Rent Control Act, 1946, 
in relation to the other Acts referred to in section 11, 

we have to’ remember that “ where there are differen: 
statutes in pari materia, though made at different times 


GLEDHILL, J, 
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* # * they shall be taken and construed together 


‘as one system and explanatory’ of each other” and 


‘when two Acts are to be read together, every part of 
each must be construed as if contained in one Act, unless 
there is some manifest discrepancy which makes 
it necessary to hold that the later Act-has modified 
the earlier” (Maxwell: Interpretation of Statutes, 
8th Edn., p 31.) ‘‘ The language of every statute must 
be construed as far as possible in accordance with the 
terms of every other statute which it does not in 
express terms .inodify or repeal. The law will not 
allow the revocation or alteration of a statute by 
construction when the words may be capable of proper 
Operation without it.” (op. cit. p. 139) Mr. Khan has 
cited before us Martin v. Wellington (1) and I will 
reproduce the following portion of the headnote: 


“Tf it is possible to do so, the duty of the Court is toreada 
later Act so as not to effect an implied repeal cf an earlier Act. 
When there is no express repeal in a later Act of a provision 
contained in in earlier Act, the burden is on those who assert that 
there is an impliedrepeal to show that the two statutes cannot 
stand consistently the one with the other.” 


Another principle we have to bear in mind is that 
we must, if possible, reject a construction which will 
enable a person to defeat an obligation of his contract 
by his own act (op. cit. p. 181) and that statutes 
encroaching upon the rights of the subject, whether as 
to person or as to property, should ke interpreted, if 
possible, so as to respect such rights (op. Cit. p. 249). 

* Now, let us see what section 11 of the Urban Rent | 
Control Act, 1946, enacts. It says that, notwithstanding 
anything contained in the named earlier Acts, no order 
or decree for recovery of possession shall be made, 
unless the circumstances are’such as to bring it within 
the terms of one of the three clauses. : 

(1) (1944) R.L.R. 615, 


Airmen ere ra 
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It does not say that a suit for ejectment shall be 
brought under the section ; it seems to me Clearly to 
provide a defendant to a suit for ejectmment or possession 
with certain defences» he can raise in addition to the. 
defences available to him under the law as it stood 
before the Act came into force. I am fortified in this 
view by the wording of section 28 of the Act which 
refers to an order or decree ‘prohibited under 
section 11,” 

With regard to section 30, on which the learned 
2nd Judge relied, I would say that there is no 
qualification of the suits to which it refers by the use 
of the words “under this Act’’ in the section. It is 
true that the words “instituted under the said Act” 
are to be found in the notification under this section, 
referred to above, but the notification is not part of the 
Act, and the interpolation of these words appears to me 
io be a gloss by the draftsman of the notification, 
which we are in no way bound to consider in interpret- 
ing the Act. Tomy mind, section 30 merely empowers 
the Governor by notification to prescribe court fees in 
certain kinds of suits for ejectment and possession, and 
that the notification, while in force, shall supersede the 
relevant provisions of the Court Fees Act, but this 
appears to be a section of the Act standing apart from 
its general scheme, I notice that it appliessto suits for 
‘possession of or ejectment from gardens, and a pleasure 
garden, complete in itself, is not within the definition 
of “ premises” in clause (d) of section 2 of the Act, 
and so outside,the scope of the sections of the Act, 
other than section 30, 

The Urban Reni Control Act, 1946, does not make 
any provision for the creation of the relationship of 
landlord and tenant. Obviously the provisions of the 
Transfer of Property Act must apply. It does not 
make any provisions for the institution of suits for 

2 


“TI 


ry 
432 


Lot? 

TO OR ian 
' Dawoop 
Yusoor 
ABOWATH 

AND OTHERS 


GLEpHitr, | 


358 


1947 


YT in. Kaan 


» 
Dawanb 
YuUsooF 
ABOWATY 
AND OTHERS, 


GLEDHILE, J. 


RANGOON LAW REPORTS. [1947 


ejectment or possession; it mereiy says that, if 
instituted, they shall noi be decreed, e3.cept in certain 
cases. All we have still to consider is whether it 


,repeals the provisions of the Transfer of Property Act 


as to the method of determining a tenancy, and the 
provisions of section 17 of the Rangoon City Civil Court 
Act. 

Bearing in mind the principles set. out above; 
we must construe all the Acts soas to avoid unnecessary 
repugnancy, and fo preserve rights created by the 
earlier Acts. Where there is an inevicable conflict, the 
provisions of the Urban Rent Control Act, 1946, must 
prevail, but it is not necessary, for this purpose, to 
deprive the tenant of his right under section 106 of the 
Transfer of Property Act of a valid notice to quit, nor 
is it necessary to assume that section 17 of the Rangoon 
City Civil Court Act has been abrogated, or that any 
new right of suit has been created by the Urban Rent 
Control Act. 

This suit should have been brought under section 17 
of the Rangoon City Civil Court Act, and it could 
not have been brought, unless the tenancy had been 
determined under section 106 of the Transfer of 
Property Act. The effect of the Urban Rent Control 
Act, 1946, on the situation is that the respondent would 
further be bound to show that the case came within the 
purview of clause (a) of section 11 of that Act, but he 
could not, by shewing that this was the case, evade the 
necessity of determining the tenancy before instituting 
his suit. , ‘ 

I would therefore allow the appeal and dismiss the 
suit with costs in both Courts. Advocate’s fee five gold 
mohurs, 


Wricut, J.—I agree. 
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Before Mr, Justice Gledhill and Air, Justy.. tl right 


PARBATIA AND ONE 
v, 
SATHRAM (alias) SATTARAM anb ONE.” 


Adverse possession between or ty co-owners—Comamon possession of prope: ties 
does not prevent adverse possession of one agaimsl the other. 


Heid : That common possession of property by two or more persons does 
not by itself prevent one from pleading adverse possession against third party 
if the person claiming ad:erse possession openly and without fraud or 
collusion enjoyed possession of his share as owner. Batifthe person claiming 
adve-se possession gets possession ‘in a fiduciary capacity towards the other 
tenanis-in-common, adverse Pos-ession cannot commence until other tenants- 
in-comnion are well aware of the assertion of the right and 12 years continuors 
notorious assertion has beer prevec, 

Sr: Sri fswart Bhutaneshwari vy. Broo Nath Dey. 44 LA. 203: Varad 
Pillay v. Jeevarathuamual, 1LL.R.43 Mad. 244, followed. 


Radhamoni Debi v. Collector of Khiina, V.L.R.27 Cal. 943; Wali Ahmed 
Chowdhry v. Tota Meah Chowdhry, 1L.U.R. 31 Cal. 397, referred to. 


P. &. Basu for the appellants. 
C. A. Soorma for the respondents. 


GLEDHILL, J.—The appellants Parbatia and sehari 
are wife and husband. They with (Chablia, the 
2nd respondent, were cGefendants in the snit under 
appeal, Sataram the Ist respondent being the plaintiff. 

Ramsupal, a Hindu governed by the Mitakshara law, 
died in 1919, leaving hitn surviving four children, the 
aforesaid Parbatia, Sataram and Chablia, and one 
Tilakram since deceased. It has not been disputed 
that his estate would devolve upon the two sons Sataram 


and Tilakram, subject to his daughter, Chablia’s right to* 


maintenance and her dowry on marriage. 





* Civil Ist Appeal No. 25 of 1946 of the High Court of Judicature at 
Rangoon against the decree of the Assistant Judge's Court of Myanaung in 
Civil Suit No. 6 ef 1946, 
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Sataram sued for possession of 34°53 acres uf paddy 
land which admittedly formed part of the estate of 
Ramsupal. He alleged ihat at the death of Kamsupal, 


. all his issues save Parbatia were ininors, that Ram Gokul, 


brother of Ramsupal, was appointed their guardian 
(that statement is incorrect) and managed the estate, 
but owing to his maladministration, Parbatia and 
her husband undertook the management. In 1940, 
observing that Parbatia’s name had _ surreptitiously 
appeared on a revenue receipt, he protested, but 
Parbatia claimed to be entitled 10 a share in the 
property. 

Parbatia and her husband, in their written statement 
alleged that, before his death, Ramsupal had asked 
them to look after his estate and his children; they 
protested that they had their own affairs to attend to, so 
Ramsupal “ made a family arrangement” to give them 
half the lands in suit in consideration of their looking 
after his other children till they came of age, and they 
have ever since been in ‘ exclusive possession’’ of this 
share. Nevertheless, after Ramsupal’s death, Ram 
Gokul managed the estate, incurred debts, and sold the 
suit land. Parbatia and her husband, after Sataram 
had attained his majority in consideration of his 
ratifying his father’s promise and allotting them half the 
suit land? re-purchased the land. Plaintiff and her 
husband have been for the past 20 years in adverse 
possession of this half share of the suit land, Limita- 
tion, estoppel and insufficient court fees were also 
pleaded. ‘ 

Sataram filed a reply denying the “ family arrange- 


ment” and its ratification ; he alleged that the money 


for the re-purchase of the suit lands was found by 
Ram Gokal. 


No appearance on behelf of Chablia was made 
either in this or the trial Court. , 
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The learned Assistant Judge (U EB Cho) whe trivd 


the suit fourd against Parbatia and her husband on Lhe, 


issues regarding the “ family arrangement’, its ratifica- 
tion by sataram, and adverse possession.’ He alsd 


found that the money for the re-purchase of the suit . 


lands was not found by Parbatia. 

He also rejected the contentions of Parbatia and her 
husband on limitation, estoppel and insufficiency of 
court fees, but these points have not been argued 
before us. 

The points dealt with in argument before us are the 
“family arrangement”, its ratification, the source of the 
re-purchase money, and adverse posséssion. 

The gral evidence in the case is mostly unsatis- 
factory, but the admissions of the parties and the 
documentary evidence reveal sufficient, I think, for us 
to come to a finding on these points with confidence. 

To deal first with the documentary evidence, we 
find that Ram Gokul, who, it appears, came over from 
India. shortly after Ramsupal’s death in that country, 
was granted a succession certificate empowering him to 
collect debts due to the deceased to the amount of 
Rs, 248-8 in Civil Miscellaneous Case No. 94 of 1919 
of the District Court of Henzada on the 4th December, 
1919. 

On the 20th November and 4th December, 1922, 
respectively in Cévil Miscellaneous Cases 85 and 89 of 
1922 Parbatia and Ram Gokul filed applications to be 
‘appointed guardian of the persons and property of 
Ramsupal’s minor children, but both applications were 
dismissed for default on the 19th February, 1923. 

Before the applications for guardianship were filed, 
on the 7th February, 1922, Ram Gokul, by the convey- 
ance, Exhibit 1, to which Sataram is ‘one of the 
. attesting witnesses, sold 18°92 acres of the land in 

-suit to Mayng Po Thin and Ma Yin Nu for Rs. 1,500. 
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The same land was reconveved for the same 
consideration ic Sataram and Tilakran: (ctde Exhibit G) 
on the 16th February, 1923, ic., three days before the 
applications for guardianship were dismissed for 


. default. Ram Gokul was an attesting witness to the 


conveyance. 

On the 24th August, 1923, mutation of names of the 
owners of the land affected by the two conveyances was 
effected in the Register of Holdings {vide Exhibit 3). 
The report purports to have been made by Sataram, 
and there is a reference to the conveyance dated the 
16th February, but the new owners’ names entered 
include all four of Ramsupal’s children. 

Both sides have produced revenue - receipts. 
Sataram produced “H” series for the year 1942-43. 
Nos. 1, 3, 4 and 5 in this series clearly refer to items 2, 
4, 6 and 3 respectively in the schedule attached to the 
plaint. He also produced Exhibit “sy” series for the 
year 1943-44 and there is a receipt for each item in the 
schedule. 

Parbatia produced Exhibit 2 series. Nos. 1—7 are 
for the year 1940-41 and these refer to each of the items 
in the schedule except item 5, while No. 7 does not 
seem to refer to the suit land. No. 8 is for 1941-42 
and refers to item 4 on the schedule. No. 9 is for 
1942-43, but it is not clear to what land it refers. 
Nos, 10—15 are for 1937-38; there is a ticket for 
each item on the schedule except items 5 and 6, 
and No. 11 does not seem to refer to the suit 
land. ee 

Every one of these receipts except No. 5 in 
séries is either in the names of Ramsupal’s four 
children, or of “ Sataram and three”, No. 5 in item J 
refers to item 5 on the schedule, there described as: 
N4 of 1939-40, which may be a piece of, land only 
recently assessed to revenue. 


ee i %- 
vw 
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Tt seems to follow that the lands, in sult, except 
item 5 on the schedule, which 1s im Satararn’s name, 
have been assessed in the name of Ramsupal’s four 
children for many years 

T cannot conceive how the so-called “ family 
arrangement ” alleged by Parbatia to have taken place 
between her and her father before his death can be 
regarded as giving her any legal right in the suit 
property, nor on the evidence can | believe that she 
ever thought it did nor even that her allegations 
regarding it are true. In argument before us it has 

cen conceded that it had no legal effect in itself but 
it was contended that it explains why Sateram subse- 
quently agreed to a family arrangement with Parbatia. 


a) 


| the learned Judge then examined the evidence 
and held that neither the alleged family arrangement 


nor the confirmation of the same has been proved. ] 


During the course of ihe hearing I expressed 
difficulty in appreciating how, on the facts, adverse 
possession could be pleaded by any of the iss: es of 
Rausupal against any of the others. Mr. Basu for the 
appellants then cited Sri Sri Iswari Bhubaneshwari 
Thakurani vy. Brojo Na Dey (1). In that case two 
Hindu brothers R and B dedicated property by deed 
in 1888 to a deity, and provided that the shebaits should 
be themselves and their male heirs by primogeniture. 
In 1896 by another deed they conveyed additional 
property to themselves as shebaits. R cied in 1901, 
leaving two sons P and S, the latter a minor. In 1904 
S, by his next friend sued B, P and their sous, and by 
consent, a preliminary decree (made final in 1906) was 
passed; giving B half the property and P and S the 
other half, leaving them to apply for division of their 
share. The Thakurbari and a house built for the 





(1) 44 LA. 203. 
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shebail feil to the share of P and S, who continued to 
reside init. In 1918, S having attained majority, sued 
for administration of his father’s wili and for divisicn 
betweer him and P, who pleaded that the property was 
debuller. A preliminary decree was made for div‘sion 
of the property equally between P and S, subject to an 
allowance for the deity. P mortyaged his share in 
1922, and died in 1924 leaving two sons Mand J. In 
1928 M, as shebait instituted a suit in the name of the 
deity who had not been a party to the preceding 
litigation, for a declaration that the deity was entitled 
to the property comprised in the deeds of 1888 and 
1896, 

It was held that S had acquired the right by 
12 years adverse possession from 1904, to half the 
Thakurbari and the shebait’s house. 

It follows that common possession of property by 
two or more persons does not, by itself, prevent one of 
them pleading adverse possession against the others, 
but I would point out that, in the case cited (see p. 213 
of the report), S openly and without fraudulent collusion 
enjoyed possession of his share of the Thakurbari and 
shebail’s house on the basis that the consent order of 
1904+ was effective and that the property was not subject 
to dedication, and & was not affected by any fiduciary 
disability’ attaching to P. The possession of S in the 
case cited is, therefore, in my apinion, for reasons 
I shall give fater, distinguishable from the Paesesaiie of 

Parbatia in the case before us. 

Another case cited by Mr. Basu was Varada Pillay v. 
Jeevarathnammal (1). In that case, an‘ estate became 
vested in Gand P. G died in 1879 leaving a widow 
R, in whom his half share vested, and a daughter D. 
P diec in’ 1867, leaving a will by which his half share 
vested in his widow A. On 10th October 1895, R and 


(1) LOL.R 43 Mad. 244, 
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A, being then the registered owners in equal shar.s of 
the estate petitior ed the Collector to iransfer the estate 
to D's name, alleging a gifton the 8th October, Aiso 
on the 10th October, D filed a petition to the same 
effect, and on 8th May 1896 the Collector registered D 
as owner. D vemained in possession till her death in 
1911, after which the estate descended to her only 
child Jeevarathnammal, the defendant. The plaintiffs 
Varada Pillay and'another claimed as heirs of P and A 
for a declaration and possession of half the estate. It 
was held that the gift by R and A to D ‘was invalid for 
non-compliance with section 123 of the Transfer of 
Property Act, but the recitals in the petitions filed 
before the Collector could be used to explain the 
nature of D’s possession. 

It was doubted whether the rule of English law that 
possession of one of several tenants-in-common is the 
possession of all so as to prevent limitation affecting 
them was applicable to sharers in an unpartitioned 
village in India—this point being apposite in the 
present case—but il had no application to the fact of 
that case. It was held that D’s possession was adverse 
to R during her life, and when, on R’s death, she became 
legally entitled to half the estate, the character of her 
possession of the other half remained unchanged and 
adverse to A throughout, Consequently the suit failed. 

For reasons I shall give liter, I think the nature of 
D's possession in»the case cited is distinguishable from 
the possession’of Parbatia in the case before us. 

Mr. Soorma for Sataram cited Radhamoni Debi v. 
Collector of Khulna (1) which dealt with a claim toa 
piece of land separately registered in the Collectorate 
on account of its disputed ownership, until 1865, when, 
in the survey map of that year, it was shown within the 
limits of defendant’s falukh. Plaintiff claimed the land 

() LEAR. 27 Cal. 943. 
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i947 on the basis of adverse possession by tenants. It was 
varsaria - Held that to succeed on this ground, possession 
mt adequate in continuity, publicity and extent must be 
“sTHRAN proved. He also cited Wali Ahmed Chowdhry v. 


whias 
Satraraa = Tota Meah Chowdhry (1) which was a case of a tenant 


cues encroaching on adjoining waste lands of his landlord 
“and pleading title by adverse possession ; it was held 
that such possession could not commence until a title 
adverse to the landlord was asserted, or the landlord 
became aware of the encroachment. 

I would say that @ fortiori in a case where the 
person pleading adverse possession gets possession 
originally by purporting to act in a fiduciary capacity 
towards the o:her tenants-in-common, adverse possecs- 
sion cannot commence until the other tenanis-in- 
common are well aware of the assertion of the right, 
and only after that when 12 years continuous notorious 
assertion of that right has been proved. 

{ have said earlier that Parbatia took steps to have 
Ram Gokul removed from control of her father’s estate 
by applving to be appointed guardian of the whole 
estate, and his other children. Though she agreed not 
to continue this, I have held that one of the terms of 
the agreernent was that Ram Gokul must re-purchase 
for the estate the property he had sold to U Po Thin 
and Ma Yin Nu. She says: ,“‘ No decision as to who 
should take charge of the estate was made by them (the 
arbitrators) but about that time Ram Gokul left for 
India and I took charge of the estate and the children.”’ 
«She did not trouble to get the approval of thé Court, 
but she undertook the responsibility of being de facto 
administrator of her father’s estate in which she had no 
legal right and guardian of the other children and their 
property. She did not, like S in Sri Sri Iswari 
Bhubaneshwari’s case (2), get possession under a decree 
; (1) LL.R. 31 Cal. 397. (2) 44 1A. 203. 
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of Court, nor like D in Varada Pillay's case 11} enter 


under a-gift which was only invalid for ‘aiure to 
comply with a statutory formality. She got possession 
by setting herself up us a trustee for the minors and ‘of 
their property and, to my mind there was no evidence 
to show that at any time, until the suit was filed, did 
she profess to be anything else. According to her own 
evidence, as soon as Sataram objected to her arrange- 
ments for cultivating the lands, she gave in to him, 
There seems to be nothing in her favour except the 
fact that she was allowed half the nett profits on the 
lands, and, as she had to maintain Tilakram till his 
death and Chablia up to the present this is a very poor 
basis for.a claim to a hali share in the estate by adverse 
possession. 
I would dismiss the appeal with cosis. 


WRIGHT, J.—I agree. 


rete RL AY 


(1) LL.R. 43 Mad. 244. 
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LETTERS PATENT APPEAL. 


Before My, Jus tes Glethill and Mr. Justice Wright. 
NYUN NYUN © MAAYE TIN? 


Order 41, Rule 33 of the C.PC—Should be applied cautiously and in the 
cuds of justice—When apfeal become time-barred patty gets a valuable 
right and tt should not be easily interfered with. 

Plaintiff filed a suit against two persons for possession of a house 
and obtained a decree for half share of the house or its value. Plaintiff 
appealed, neither of the defendants filed any appeal or cross-objection 
against that potion of the decree which was against them. In the appsal 
the District Judge decsred the suit in full. One of the defendants then 
filed a second appeal and the whole suit was dismissed. 

Held in Letters Patent Appeal: That under Order 41, Pule 33, of the 
Code of Civil Procedure Court has power to pass any: decree which 
ought to have been passed notwithstanding that appeal relates only to 
part of the decree. This was an enabling rule and power should be 
applied cautiously and in the ends of justice. 

In this case as the defendant did not appeal against that portion of 
the decree in the trial Court which was against her it became final and 
in second appeal th: whole suit should not have been dismissed, 

Siichandra v. Dinchen, 28 Cal. LJ. 123 at p. 128 and V.P.RV. 
Chokatingam Cheity v. Secthai Achi and others, 1.L.R. 6 Ran. 29 (P.C.), 
followed. 


Ba Maung for the appellant. 
Thet Tun for the respondent. 


WRIGHT, J.—As the facts which gave rise to this 
case have already been set out in<three judgments, 
namely, that of the 2nd Assistant Judge, Mandalay, the 


‘District Judge, Mandalay, and U Kyaw Myint J., I see 


no need to repeat them except in so ‘far.as they bear: 
directly on the points which arise in this appeal. 
~ Two points only arise in this appeal. 

The first point is whether in the absence of 
an appeal or cross-objection by Ma Aye Tin, Kyaw 
Myint J. was entitled to dismiss the suit as a whole. 





* Letters Patent Appeal No. 1 of 1947 from the decree in Civil 2nd 
Appeal No. 14 of 1946 of the Appellate Side of the High Court of Judicature 


at Rangoon. 
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The second point concerns the facts and it is - 


whether there was a_valid gift of the suit house and 
land by U Pyin to his brother's grand-daughter 
Ma Aye Tin, the respondent. 

Nyun Nyun the plaintiff-appellant was the daughter 
of U Ba Sein, Ba Sein being the son of Daw Myit 
by her first husband. Daw Myit married again and 
married U Pyin. U Pyin had a brother Po Htin 
and Po Htin's daughter Ma Sein had a daughter 
Ma Aye Tin, the first defendant-respondent. Nyun 
Nyun claimed the suit house and site in her right as the 
step grand-child of U Pyin. The claim was resisted 
on various. grounds, but the only ground which is now 
of interest is that Ma Aye Tin claimed that the property 
had been given to her by U Pyin before he died. 

The trial Court held that there was an award as a 
result of which Ma Aye Tin and Nyun Nyun were to 
take a half share each and on this ground passed a 
decree in favour of the plaintiff for a half share in the 
property or its value and directed that the parties 
should ‘bear their own costs. Nyun Nyun appealed to 
the District Court against this decision, but neither of 
the defendants Ma Aye Tin or U Khin filed an appeal 
or a cross-objection against the judgment and decree of 
the trial Court. The District Court held that there 
had been no effettive arbitration, that the defendant 
failed to establish any of the defences and therefore 
varied the decree of the trial Court and passed a decree 
in favour of, Nyun Nyun, as prayed for. In 2nd 
Appeal Kyaw Myint J. accepted the defence that the 


property in question had been given by U Pyin to the 


defendant and he, therefore, dismissed the plaintiff's 
suit entirely. He granted a certificate to enable this 
appeal to be brought. . 

Order SLI, Rule 33 of the Code of Civil Procedure 
gives o Appellate Court power to pass any decree 
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which ought to have been passed, notwithstanding that 


ocx Nyon the appeal is as to part only of the decree ; but this is 
Ma Ave Tm, an enabling rule only and there is a weight of judicial 


WerGat, J 


authority to the effect that this power should only be 
applied in certain cases. Mukerjee J. in the Calcutta 
High Court reviewed the previous decisions and stated 
that this rule should be applied cautiously and only in 
cases where but for recourse to it the ends of justice 
would be defeated, vid’ Sitthandra vy. Dinchen (1). 
Their Lordships of the Privy Council in the case of 
V.P.RV. Chokalingam Chetty vy. Seethai Achi and 
others (2) held that when a person has acquired a 
valuable right by reason of an appeal against.him being 
time-barred he cannot be added asa respondent. In 
the case before us ii is noteworthy that when Ma Aye 
Tin appealed to the High Court she only asked that 
the judgment and decree of the lower Appellate Court 
should be testored, she never claimed that the suit 
should have been dismissed altogether. In view of 
this fact and in view of the principles set out in the 
cases referred to, | am constrained to hold that this is 
not the sort of case in which the powers given under 
Order XLI, Rule 33 of the Code of Civil Procedure 
should be invoked. Ma Aye Tin had ample opportu- 
nities to appeal or to file a cross-objection against the 
original decree, did not do so and has never questioned 
the award of half property te Nyun Nyun. I do not 
think that it is for the Court to give anyone far more 
than he has asked for. This disposes Of the first point. 


GLEDHILL, J.—I agree. 





G 
{1} 28 Cal. LJ, 123. (2) ILL.R. 6 Ran, 29 (P.C,). 
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APPELLATE CRIMINAL. 


Before Mr. Juste E Maung and Mr. Justrce Kyaw Mytet 


MAUNG HAN AND OTHERS 1947 °" 
y aug, 4. 


THE KING.* 


Penal Code, s. 364—Reduction of sentence—Confession—Jts nature—-S, 30 of 
Evidence Act—Cosfesston must relate to the same offence. 


Held ; In an offence under s. 164 of the Penal Code Where prosecution has 
not established that kidnapping of the person was with a view to the person 
being mardered,it does not fall within first part of s. 364. When offence falls 
under the secoad pari of section sentenseof seven years’ rigorous imprisonment 
was sufficient punishinent. 

Held also : That a confession must admit in terms the offence or at 
any rate substantial portion of the facts. which constitute the uffence, 
No statement that contains exculpatory matter can amuunt to a confes- 
sion, if the exculpatory statement is of some fact which if proved would 
negative the offence alleged to be confessed, 


Pakala Narayan Swami v. King-Emperor, reproduced in (1.9411 R.L.R. 789, 


Held further ; That before any confession of a co-accused can be 
used against other co-accused jointly tried, confession must be in respect 
of the same offence, 


Kya Gaing for Ist and 2nd appellants, 
Chan Tun Aung (Government Advocate) for the 
Crown. 


E Maun, jhe offences which formed the 
subject of the enquiry at the trial from which these 
appeals arise are the kidnapping of one Ba Nyun on 
the 23rd September, 1946, and the subsequent murder, 
on an unknown day ir the same month, of Ba Nyun 
after he had been taken to Pyagri Village.) 





* Criminal Appeal No. 931 of 1947 and Criminal Reference No. 35 of 
1947 arising out of an order of the Special - Judge of Kyaukpyu in 
-Criminal Regular Trial No, 55 of 1946, dated 31st March 1947. 
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Appellants Maung Han and Hmwe Hla U have 


Mauxe Han been convicted by the learned Special Judge, Kvaukpyu, 
AND Ere . 


THE Tee 


E Maune. J. 


in his Criminal Trial No. 55 of 1946 of offences under 
section 302 and section 302/109 of the Penal Cede 
respectively, and each of them has been sentenced to 
death. 

Appellants San Hla and Po Lwan U have been 
convicted in respect of the initial kidnapping on the 
23rd September, 1946. In convicting them under 
section 364 of the Penal Code, the learned Special 
Judge has sentenced them to transportation for life. 

Sitting as a’ single Judge I have also disposed of at 
an earlier date the appeals of Pan Yaing and. Shwe Po. 

Appellant Lon Aung has been convicted under 
section 201 (part one) of the Penal Code, and he has 
been sentenced to seven years’ rigorous imprisonment. 

( It appears to-me that the conviction of San Hla and 
Po Lwan U is justified, on their own admissions. San 
Hla and Po Lwan U elected to give evidence on oath 
under section 342, sub-section (1), of the Criminal. 
Procedure Code. / In their statements on oath they 
admitted that, under orders from Maung Han, they 
proceeded to Gangaw Village where Ba Nyun lived and 
took him ,away from that village to Pyagri. It was at 
Pyagri or in its close vicinity that Ba Nyun met his 
death. ; The medical testimony in ‘this case leaves no 
room for doubt that Ba Nyun was murdered. Dr. Sen 
(P.W. 13) says “ There was one incised wound cutting 
all the blood vessels and on the left"side of the neck 
air-passage situated in front of the neck. Death was 


‘due to shock and hemorrhage. The injury was a fatal: 


one. It was probably caused bya sharp-edged weapon.” 


(Kt is not clear, however, that the offence committed by 
“these two appellants would fall within the first part of 


section 364, which provides for the kidnapping or- 


‘abducting of any person in order that such person may- 
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be murdered. In my opinion, the most that can be 
said on the zvidence is that the kidnapping of Ba Nyun 
was in such circumstances as may put him in danger 


of oeing murdered. There is no evidence on the 


record to support the prosecution case that these two 
appellants knew or had reason to believe that Ba Nyun, 
having been taken away to Pyagri, would be murdered 
there. Appellant Po Lwan U in his testimony on oath 
stated :,¢'f did not know that Ba Nyun was to be 
killed.” Appellant San Hla also stated that he thought 
that Ba Nyun was wanted for an examination ; he 
claimed that he did not know that Ba Nyun was going 
to be killed. There is no evidence to contradict the 
sworn statements of these two persons. In these 
circumstances, whilst confirming the conviction under 
section 364 of the Penal Code in respect of San Hla 
and Po Lwan Ul would reduce the sentence passed 
on each of these persons tc a term of seven years’ 
rigorous imprisonment. 

_Coming now to the case of Maung Han and Tun 
‘Gyaw U, who have been convicted under section 302 
and section 302/109 of the Penal Code respectively, 
I am satisfied that their appéals must be allowed. The 
only materials on the record against these two persons 
are the so-called confessions of four of their co-accused, 
I use the qualifying word “ so-called” advisedly. 
Their Lordships*of the Privy Council in Pakala 
Narayan Swami v. King-Emperor (1) stated at page 
798 that it may be useful to state that “in their 
‘Lordships’ wew no statement that contains exculpatory 
matter can amount to a confession, if the exculpatory 
statement is of some fact which if true would negative 
the offence alleged to be confessed. Moreover a 
confession must either admit in terms the offence, or at 


‘any rate substantially all the facts, which constitute 


41) Reproduced. at p, 789, (1941) R.L.R, 
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1947 the offence.” The four statements which have been 
MAUNG Han relied upon as proving the commission of the murder 
se ae or the abetment of the murder by these two persons 
THE KING... cannot, in my opinion, so far'as the murder itself is 
E Maune@, J. concerned, be said to be confessions of the persous who 

made the statements. These four persons claimed in 
the statements which are exhibits D, E, F and G that 
they hal nothing to do with the murder ; they said 
they would not take part in the murder ; they did not 
take part in it ; they were just witnesses to the commis- 
sion of the murder by Maung Han and to the abetment 
of that murder by Po Lwan U. It must be remem- 
bered that for’ a confession of a co-accused to be 
admissible, it must come within section.30 of the 
Evidence Act. Section 30 says : 


¢ 


“30. When more persons than one are being tried jointly 
for the same offence, and a confession made by one of such 
persons affecting himself and some other of such persons is 
proved, the Court may take into consideration such confes- 
Sion as against such other person as well as against the person 
who makes such confession.” 


Now, the confession must be in respect of the sasme 
offence. The four persons who made the statements 
(exhibits D, E, F, and G) are not confessing to any 
complicity in the murder. It was only by an accident 
that they happened to be tried together with the two 
persons who have been convicted under section 302 or 
section 302/109 of the Penal Code. They were jointly 
tried no doubt, but not for the «same __ offence. 
Excluding these four statements, we are left only with 
two very vague statements by witnesses Aung Chi 
(P.W. 6) and Che Young (P.W. 7). The evidence of 
these two ‘persons do not carry the case any further. 
In these circumstances, I cannot hold that the 
prosecution has established the case agaigst the two 
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appellants beyond all reasonable doubt. They are os ils 
th:s finding, entitled to be acquitted. The conviction Mame Hani 
and the,sentence of death passed upon each of thera t. 
will be set aside and they will be acquitted. oe 
E Matna, [, 


Coming now to the case of Lon Aung, who has 
been convicted under section 201 (part one) of the 
Penal Code, there is against him only the confessions 
of Shwe Po afd Pan Yaing. Whilst it is true that both 
Shwe Po and Pan Yaing in their statements under 
section 342 (1), Criminal Procedure Code, repeat their 
allegations on oath against this appellant, there has 
been an important irregularity at the trial, causing 
substantial prejudice to him, Shwe Pe-and Pan Yaing 
in their confessions implicated Lon Aung, and at their 
examination on oath they went on implicating him ; yet 
these three persons, whose interests are in conflict, 
have been represented by a single Lower Grade Pleader 
engaged by the Crown for them, The result was that 
the learned Pleader was placed in a very difficult 
position, and when Pan Yaing and Shwe Po gave the 
testimony on oath, Lon Aung had to do the best £ 
could and cross-examine Pan Yaing and Shwe P 
without any legal assistance. In these circumstance 
Lon Aung also, in my opinion, is entitled to b 
acquitted. His conviction and the sentence passe 
upon him will be set aside and he will be acquitted. 


Kyaw Myint, J.—J agree. 
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APPELLATE CRIMINAL. 


Before Mr. Justice ‘Ba U. 


BA SHEIN v. THE KING 
AND 
THE KING v. SHWE DA anp onz.* 


Enhancement of sentence--Notice to accused—Appeal also preferred—Apfeal 
and revision-~Practice of High Court, 

Held ; When an appeal is preferred and it appears‘to the Judge that there 
is reason to believe that an enhancement of the sentence should be considered, 
itis the practice of this Court to issue notice in revision to the accused to show 
cause against enhanceinent, and the appeal and revision case are heard at 
one and the same time, 


The King v. Maung Ba Saing, (1940) R.L.R. 145, followed! 
Tin Maung (Government Advocate) for the Crown. 


BA U, J.—The appellant Ba Shein and the two 
respondents, Shwe Da and Tun Maung, were tried 
and found guilty by the ist Additional Special 
Power Magistrate of Bassein under section 395 of 
the Penal Code, and sentenced to suffer five vears’ 
rigorous imprisonment each. They appealed to this 
Court and the appeal of the two respondents Shwe Da 
and Tun Maung was summarily dismissed. The 
learned Judge who dismissed their appeal directed ithe 
issue of notice in revision calling upon them to show 
cause why the sentences passed on them should not 
be enhanced. In the case of the present appellant, 
Ba Shein, the learned Judge admitted the appeal and at 
the same time directed the issue of a notice in revision 
to show cause why the sentence passed on him should 
not also be enhanced. The procedure adopted in 


£ 


* Criminal Appeal No. 438 of 1947 (Cr. Rev. Nos. 125A and 126A of 1947} 
against the order Of U Tin Maung, Ist Additional Magistrate, Bassein, passed 
in his Criminal Regular Trial No. 149 of 1946, 
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these two cases was clearly, with due respect io the 
learned Judge, inconsistent. 

But in, law I cannot say that the procedure adopted 
in the case of the two respondents was wrong, but I 
must point out what the practice of this Court has been 
all along in such cases. Mosely J., in The King v. 
Maung Ba Saing (1), said, 


“ When an appeal is preferred and it appears to the Judge 
that there is reason to believe that an enhancement of the 
sentence should be considered, it is the practice of this Court to 
issue notice in revision to the accused to show cause against 
enhancement, and the appeal and the revision case are heard at 
one and the same time.” *, 


This is also now the practice of the Bombay High 
Court and other High Courts in India. See the cases 
-cited in the above-mentioned case. If an appellant is 
called upon, only after the summary dismissal of his 
appeal in Chambers, as in the case of the two respond- 
-ents, to show cause why the sentence passed on him 
should not be enhanced, tne appellant will entirely be 
deprived of his right to show that not only the sentence 
should not be enhanced but that he should not even 
have been convicted. It may be that though he was 
not represented by a lawyer at the time of the presenta- 
tion of the appeal, he might be so represeated at the 
time of the hearing of the revision proceeding and his 
lawyer might be able to present the case, both on facts 
and law, in such a manner that the guilt of the 
appellant might even become doubtful. Nothing can, 
however, be done in view of the imperative nature of 
the provisions of section 369 of the Code of Criminal, 
Procedure. Therefore I am clearly of opinion that the 
practice of this Court, as pointed out by Mosely J., 
cought to be followed. 


(1) (5940) R.L.R. 145. 
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Now, dealing with the question whether the 
sentences passed on the respondents. should be 
enhanced, I am of opinion that they should not. It 


"is true that they were armed with deadly weapons, but 


they did not do much harm to any of the inmates of the 
dacoited house, and further this offence appears to be 
their first offence. 1 would, therefore, not interfere 
in the matter. : 

As regards the appellant Ba Shein, there is only the 
evidence of Ma Pu. She identified the appellant in 
the house of her headman as one of the dacoits She 
did not say how and why she recognized this appellant 
as one of the‘dacoits, seeing that she had never seen 
him before in her life. In view of Maung Nis evidence; 
I do not propose to accept Ma Pu’s evidence at its 
face-value. For these reasons I would set aside the 
conviction and sentence passed on Ba Shein and direct 
his release so far as this case is concerned. Revision 
proceedings may be closed. 


ots 
~ 
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APPELLATE CRIMINAL. 
Before Mr, fustice Gledhill, 
PO LAN » THE KING* 


Criminal Procedure Code, 3. 350—Joit trial—Misjoinder—Evideuc: Ace, 
ss, 26, 145, 

Heid ; The provisions of s. 350 of the Code of Criminal Procedure 
de not apply to proceedinys before a Special Judge. The whole of the 
tra! must proceed before the Special Judge who delivers the judgment. 

When the prosecution case against two persons is mutually exclusive, or 
when the two accused throw the blame upon each other, a joint trial 
carnot be had, The proceedings are bad for misjoinder. 

elsim-ud-din v. King Emperor, 8 L.BR, 68; KyawsDwe v. King Emperor. 
1 S.J. 69, followed, ; 


l: there is a.conflict between s. 29 and s. 145, s.25 jmust override the 
other section, 


Tin Maung (Government Advocate) for the Crown. 


GLEDHILL, J,—The appellant has been convicted of 
murder and sentenced to transportation for life under 
section 302 of tne Penal Code. The conviction cannot 
be confirmed. 

in the first place, the judgment has been delivered 
on evidence partly recorded by the learned Special 
Judge who delivered judgment and partly on evidence 
recorded by another Special Judge U Saw Lwin. As 
pointed out in my judgment in Tu Sein v. The King 
(1), which has beén circulated to all Special Judges 
with High Court Genefal Letter No. 14 of 1947, the 
provisions of section 350 of the Code of Criminal 
Procedure dcynot apply to proceedings before a Special 
Judge. The whole of the trial must proceed before 
the Special Judge who delivers the judgment, and the 











* Criminal Appeal No, 960 of 1947 against the order of?U Tha Kyaw, 
Special Judge, Shwebo, passed in his Criminal Regular Trial No. 4 
of 1947, 


(t) Cr. App, No, 352 of 1947. 
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result is that the proceedings in the case under appeal 
are void. 

Another point is that before the Special Judges who 
recorded the evidence one set of witnesses implicated 
the appellant while another set, also called for the prose- 
cution, implicated the acquitted accused Pauk Sa. The 
prosecution case was not that they were jointly 
concerned in the assault upon the deceased, but either 
one or other committed the offence. It has been 
held in Agim-ud-din v. King-Emperor (1) and in 
Kyaw Dwe v. King Empervr (2) that when the prose- 
cution case against two persons is mutually exclusive, 
or when the ‘two accused throw the blame upon exch 
other, a joint trial cannot be had. The preceedings in 
this case are therefore bad for misjoinder. 

A third point, ou which the learned Special Judge 
who delivered the judgment erred in the course of the 
proceedings, was to permit the appellant, who gave 
evidence, to answer a question put to him in cross- 
examination to the effect that, when examined by the 
police he admitted that he had committed the crime. 
The learned Special Judge remarked that such a 


‘contradiction was permitted by section 145 of the 


Evidence Act, but it is quite clear that section 26 of 
the Evidence Act would forbid evidence being given of 
this statement to the police. At the time when the 
Evidence Act was enacted, it was impossible for an 


accused person to give evidence, and the situation now 
‘arising was never contemplated. It seems to me clear 


then that, on this point, if there is a°conflict between 
section 26 and section 145, section 26 must override 


the other section. 


I set aside the conviction ‘and sentence passed on 


the appellant, and direct that a fresh trial be held. The 


Public Prosecutor should consider with care ‘the case 
(1) 7 LBR. 68. (2) 1 BL, 69. 
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which he proposes to place before the Court at tbe 
next trial. it is no doubt his duty to see thai all 
witnesses who are acquainted with the facts of 
the case are present, but on this occasion he is 
prosecuting Po lan, and he is under no obligation to 
put into the witness-box as his own witnesses those 
witnesses who Support the case against the acquitted 
accused Pauk Sa. The Sessions Judge will direct the 
new trial to be held by a Special Judge other than 
U Saw Lwin and U Tha Kyaw. 
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ORIGINAL CIVIL. 
Before Mr. Justice Theen Maung. 
1947 GOPIRAM SEWBROXROY 
Jan 8 v, 


H. 8. HAJI ISMAIL CHOOTANI? 


Specific Relief Act, s, 27A—Contract to lease-—Specific Performance, 

Held ; A suit for specific performance of an agreement to lease immovable 
property which is purely oral can be maintained in,spite of s 27A of the 
Specific Relief Act, 

Gokul Chandra Lawy. Haji Makhammad Din, 1L.R. (t938} 1 Cal 363, 
followed, : 

Ariff v. Jadunatit Majumdar, (1931) 58 LA. 91 and Pir Bakhsh v 
Mahomed Tahar, (1934) 61 J.A. 388, referred to. 


P. KE. Basu for the plaintiff, 
S. N. Sastry for the defendant. 


THEIN Maunc, J.—This is a suit for specific 
performance of an agreement to grant a lease of the 
ground floor in House No. 62/64, Mogul Street, 
Rangoon, or, in the alternative, for damages for breach 
of the said agreement ; and the defendant has pleaded 
in paragraph 10 of his written statement that “in the 
absence of a contract to lease in writing signed by the 
defendant,’ no suit for specific performance can be 
maintained.” So the following preliminary issue hes 
been framed on the pieadings 7? 


“Whether in the absence of a contract to lease in writing 
signed by the: defendant or his agent a suit for specific perform- 
ance can be maintiined in view of section 27A of the Specific 
Relief Act ?” 


The preliminary issue has been worded strictly in 
accordance with the defendant’s plea although it might 
have been better to have substituted therein “signed by 
the parties thereto or on their behalf” for “signed by 





* Civil Regular No. 32 of 1946. 
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the defendant, or his agent.” However, the wording of 
the preliminary issue does not in any way affect the 
decision on the question of law which is involved 
therein. 

The contention that the suit is not maintainable is 
based only on the wording of section 27A of the 
Specific Relief Act. The learned Advocate for the 
defendant has not been able to cite any authority for the 
view that after the enactment of section 27A of the Act 
there can be no suit for specific performance of any oral 
agreement to grant a lease. 

On the other hand, there is direct authority, namely, 
Gokul Chandra Law v. Haji Mahammad Din (1) for 
the view that an oral agreement to lease immovable 
property can be specifically enforced even after the 
introduction of section 27A of the Act. In the course 
of his judgment therein Nasim Ali J. observed : 


“There being no contract to lease in writing in the present 
case, the question of its being signed by both the parties or of its 
being registered under the law cannot possibly arise. The provi- 
sions of s. 27A are, therefore, not altracied to the facts of the 
present case and the plaintiff cannot claim specific performance 
uncer that section. 

The question thenis whether s. 27A precludes the plaintiff from 
specific performance of an oral contract to lease. Unders. 12 
of the Specific Relief Act the specific performance of any contract 
may, in the discretion of the Court, be enforced. But this power 
of the Court is subject to othtr provisions of Chap. II, Part II of 
the Act. If, therefore, the law permits an oral agreement to lease, 
there is no reason why it cannot be enforced specifically. 

* % * % 

There cannot be any doubt, therefore, that an oral agreement 
to lease could be enforced specifically before the introduction 
of s. 27A in the Specific Relief Act by Act X of 1929., 

It is, however, contended by the learned advocate for the 
appellant that, after the introduction of s. 27A in Chap. II of the 
Specific Relief, Act, s. 12 must be read as controlled by s, 27A and 


(1) I.L,R. (1938) 1 Cal. 563 at p. 567. 
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consequently, by operaticn of s. 27A, an oral agreement is no 
longer specifically enforceable. 

The provisicns of s. 237A, however, are sulsject to the cther 
provisions contained in Chap. II of the Specific Relief Act 
including s. 12. 

* 7 + + 

The object of s. 27A was, therefore, not to take away the 
right to cl:im specific performance in cases Where such right 
existed befure the introduction of that section in the Specific 
Relief Act. If there is a valid oral agreement to lease and it has 
not been foilowed by a formal or effective transfer it can siill be 
specifically enforced. But if the agreement to lease is not oral 
but is as indicated in s. 27A, in order to enable the lessor to 
claim specific pérformance, he must show that the contract 
on which he relies fulfils all the requirements, of s. 27A. 
Section 27A, in my opinion, does not abrogate the right to the 
specific performance of an oral agreement which is given by s. 12 
of the Specific Relief Act. 

I am, therefore, unable to accept the contention of the learned. 
advocate for the appellant that s. 274 operates asa bar to the 
plaintift’s claim for specific performince of the oral agreement.’” 


Mukherjea J. also observed in the course of his 
judgment therein : 


“% % * 4 The Registration Act strikes only at documents. 


and not at transactions and, if there is no documeat in existence, 
the question of an agreement which is found to be a purely oral 
agreement, «as coming within the mischief of the law of 
Registration, does not at all arise. In my opinion, it cannot be 
seriously argued that s. 27A of the Specific‘ Relief Act lays down 
certain additional requirements and that, after the insertion of this 
section, it is necessary that all contracts to lease must be made in 
writing which has to be signed by both the parties to the 
contract. I would, therefore, overrule the firstScontention that 
_has been put forward by Mr. Pal.” 


I respectfully agree with Nasim Ali J. and 
Mukherjed J. Section 27A of the Act begins with the 
words : 


Subject to the provisions of this Chapter, whére a .contract 
to lease immovable property is made in writing signed by the. 
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parties thereto or on their behalf, either party may, notwithsianc- 
ing that the contract, though required tc be registered, has not 
been registered, sue the other for specific performange of the 
contract if, 


It is quite clear that the section applies only where 
a contract to lease immovable property is made in 
writing, Besictes, section 27A is clearly subject to the 
provisions of section 12 which is in the same Chapter 
of the Act and under which specific performance of oral 
agreements to lease immovable properties could be 
eniorced before the enactment of section 27A itsel!, 
[See dAriff v. Jadunath Majumdar \\), at page 101. 
Compare Pir Bakhsh v. Mahomed Tahar (2), at page 
395. 

Moreover, section 27A was clearly intended by 
the Legislature to remove the hardship which was 
caused by section 49 of the Registration Act read with 
sections 2 and 17 thereof and not to affect any right 
under an agreement to lease which is purely oral. In 
fact, there is no reference whatsoever to oral agreements 
to lease immovable property in section 274A ; and this 
is probably because there was no difficulty at all under 
the Registration Act in respect of oral agreements to 
lease immovable property. The maxim of interpreta- 
tion expressio unius est exclusio alterius cannot apply to 
the interpretation of section 27A with reference to oral 
agreements to lease immovable property as section 27A 
is subject to the provisions of section 12 of the same 
Act. ha 

The learned advocate for the defendant has laid 
special stress on the fact that section 12 begins with 
the words “ Except as+ otherwise provided in this 
Chapter, the specific performance of any contract may 
in the discretion of the Court be enforced . . Re 





(1) (1931) 58 L.A. 91. (2) (1934) 61 1A. 388, 
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In his opinion, section 27A constitutes an exception to 
section 12. However, I am clearly of the opinion that 
it does*not form an exceptiori to section 12 so far as 


oral agreements to lease immovable properties are 


concerned, even though it may be regarded as an 
exception thereto in respect of contracts to lease 
immovable properties which are made in writing. 

I accordingly find on the preliminary issue that a 
suit for specific performance of an agreement to lease 
immovable property which is purely oral can be 
maintained in spite of section 27A of the Specific 
Relief Act. 4° 
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CIVIL REVISION. 


Before Mr Juste E Maung. 


SAVARI AMMAL 
oe 


A. JAGANATHAN SERVAI.* 


Rangoon City Civil Courts Act, s. 17—Pervinissive occupation—Monthly Leases 
(Termination) Act, 1946, s, 4, 


Hela: Unless the Plaintiff can establish that his case comes within the rule 
of permissive occupalion—which occupation can be determined by him at will 
or under certain terms and conditions which had no reference to the defend- 
ant's volition—he cannot seek relicf under s. 17 of the Rangoon City Civil 
Courts Act. s 


Baijnath Singh v.H. VM. Hajee Abba, 3 Ran. 106, follawed. 


Godfrey v. Mysammat Parbat: Malumi, 1.L.R, (1938) 17 Pat. 308: Kisondas 
Guru Laxnjandas Bairagi v. Dhondu Walad Tukaram Narvade and others, 
44 Bom. 542; Gobindaprasad Shaha v. Charushecla Dasee, 60 Cal, 1042 : 
Darbari Lal Mudi v. Raneeganj Coal Association, Limited, 22 Pat. 554 ; Ariff v. 
Jadunath Majumdar, 581.4, 91 and Keech v, Sandford, (1726) Cha. Ca. 61, 
referred to. 


G. N. Banerji for the applicant. 
H. Subramanyan for the respondent. 


E Maune, J.—This application in revision must be 
allowed. The respondent applied to the Rangoon City 
Civil Court in Civil Regular No. 1514 of 1946 for an 
order under section 17 of the Rangoon City Civil Courts 
Act. The respontent’s case is that the applicant is 
a person in occupation of the suit premises by his 
permission and that the permission has been deter- 
mined or withdrawn as he had a right to do. His 
application was granted by the trial Court, 

The respondent's case at the trial Court is that in 
May 1941 he purchased the suit premises which consist 
of a house, standing on a piece of land belonging to 








* Civil Revision No, 43 of 1947 against the decree of the 3rd Judge of 
the City Civil Court of Rangoon in Civil Regular No, 1514 of 1946. 
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Alli Moolla Estate and held by the owner of the 
building on the basis of a monthly tenancy, He says 


‘that about a month after his purchase trom the 


previous owner of the house, he went back to India and 
allowed the applicant to occupy the premises on the 
understanding that when he does come back from India 
she is to vacate the premises and return the same to him. 
I agree that if he could establish the facts alleged by 
him he would have, initially at any rate, the right to 
determine the occupation of the applicant but his 
allegations were met by the applicant in two ways, 
Firstly, the applicant states that her occupation of the 
premises was not permissive in the sense contemplated 
by section 17 of the Act. She says that because of the 
previous adulterous connection between herseli and the 
respondent and in consideration of such past cohabita- 
tion, the respondent, when he was about to proceed to 
India, gave her this suit premises by way of an absolute 
gift. It is true that the gift is not evidenced by a 
registered document. It is true also that the motive 
which, according to the applicant, actuated the respond- 
ent to make the transfer by way of gift was immoral 
and/or illegal. The transaction not being evidenced by 
a registered document, section 91 of the Evidence Act 
clearly would prevent the applicant before me from 
proving a gift. She would therefore not be entitled to 
claim title in this building as passed to her as the result 
of that transaction. At the same time, however, it must 
be remembered that their Lordships of the Privy 
Council in Baijnath Singh v. H. V. M. Hajee Abba and 
H.V.M. Hajee Abba v. Baijnath Singh (1) have laid 
down the principle that the Evidence Act does not 
fetter the Court’s power to arrive at the true meaning 
and effect of a transaction in the light of all the 
surrounding circumstances. It is true that, because of 
j (1) 3 Ran. 106. 
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Ww a of a registered document evidencing the alleged 
eo 


cuit, the applicant would not get a valid title to the surt 


exiiges, Nevertheless, the possession which ‘ie. 


lea obtains under such a transaction would not 46 
a possession tinder the respondent. No doubi, she 
possession with the consent of the nt vee 
nonetheless, if,her case is established, her possession 
begins adversely to the respondent. 

In this case the respondent when cross-examined 
says, : 


t 


‘There is no pariicular reason except that I had se n the 
defendant and that she had no ether place to live in, for allowing 
her to live in the suit premises.” 


His witness Muthia Servai claims that when the 
respondent was about to leave for India, he was asked 
to collect rents from the tenant of one room in the 
premises and to leave the applicant alone. Supaya, 
+th witness called by the respondent, denies that the 
plaintiff told him that Muthia would look after the 
house during his absence in India. This witness also 
in Cross-examination states, 


“There are two rooms in that house. I was living in one 
room. The other room was occupied by the plaintiff before he 
went to India. Plaintiff lived in that room for about six years 
before he purchased it. During that time the defendant used to 
visit the plaintiff antl stayed with him for five or ten days and 
then went away. The plairmtiff had no wife.” 


This admission by a witness called by the respondent 
has been ovetlooked by the trial Court. If thisadmis- 
sion had been present to the mind of the learned 
Judge who disposed of the case at the trial, he clearly 
would have found it to support the applicant's claim 
made in these words, 


‘IT was liying with the plaintiff in the suit house when the 
plaintiff went to India. I lived there about. three years before 
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_ the plaintif’ Jett for India. We lived there as man and wite 


Prior to that I have been living as plaintiff’s mistress for about 


. five years visiting him offandon. When the war broke ow the 


plaintiff wanted to go to India and told meso. Then } cries: 
saying that [ would be left helpless. Then the plaintiff told ime 
that he had no money to give to me and asked me to take the 
house te support myseil.” 


Iam clearly of the opinion that the transaction was 
not such as has been claimed by the respondent in ins 
plaint. It was not a permissive occupation with the 
understanding that the applicant would vacate the 
premises whenever the permission is withdrawn by t 
respondent. [tis not necessary for me to consider t 
vexed question whether the applicant having had ail 
the time a husband living, her cohabitation ‘with the 
respondent would merely be illegal and not merely 
immoral. In Godfrey v. Musammat Parbali Maluni 
(1) a Bench of the Patna High Court took the view 
that past service rendered by the promisee as a mistress, 
even though it would be immoral, would constitute a 
good consideration for a contract to compensate her. 
In Kisondus Guru Laxmandas Bairagt v. Dhondit 
Walad Tukaram Narvade and others (2), a Bench of 
the Bombay High Court took the view that past 
cohabitatidn when it is adulterous would not be a 
good consideration for a contract ; but it must be noted 
that in this case the Bench took the view that the con- 
sideration being illegal the conveyance made in that 
case could be supported, if at all, only on the basis 
of it being a gift. However, as I have ‘said, it is not 
necessary for me to go into the question. 

Even if I am wrong in holding on facts that the 
transaction: which resulted in the applicant coming into 
occupation of the suit premises was not of a permissive 
nature contemplated by section 17 of the Rangoon City 


(1) LLL.R, (1938) 17 Pat. 308. (2} 44 Bouin. 542, 
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Civil Courts Act, the respondent cannot possiniv 


ucceed in this case. [ft must be remembered that on 
the 23rd 6f December: 1941, Rangoon was Jheavily 


bombed by the enemy. The applicant Savari Ammal 


SAV, 


After the first bombing of Rangoon I evacuated to Thrbyegan, 
iter the Japanese’occupation of Rangoon, 1 came back to the 
sui house.” 


I have no doubt Iam entitled to take judicial notice 
of the fact that Rangoon was occupied on the 8th of 
March 1942 so that on this statement of the applicant, 
which is not challenged at all, the suit premises were 
not occupied either by the respondent, his tenants or 
by the applicant between these iwo dates—the 23rd of 
December 1941 and the 8th of March 1942. That 
being so, section 4 of the Monthly Leases (Termination) 
Act, 1946 (Burma Act XLIX of 1946), would come 
into operation. The land on which the house stands 
is, as I have said, owned by Alli Moolla Estate and was 
being held on a monthly tenancy by the present 
respondent who for the time being owned the house. 
Section 4 of the Act says, 


“Tf a lessee ceases to occupy or be in possession of an 
immovable property by reason of the occupation by tlie enemy of 
the place where the immovable property which is the subject of a 
lease is situate, the lease of such immovable property shall be 
deemed to have been deterntined with effect from the end of the 
month in which the lessee so ceased to occupy or be in possession 
of the property.” > 


Now, assuming that I was wrong in holding on the. 


evidence that the applicant’s original occupation was 
not permissive and assuming therefore that till the 
23rd December 1941, the respondent was in possession 
of the premises through his permissive occupier, the 

premises remained vacant for a period of more than two 
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months and became vacant in the circumstances 
ee contemplated by section + of the Act. Therefore wher 
» , after the Japanese occupation the applicant tame back 
‘arais to the premises, she came back in quite a new characte! 
Sexval. altogether. She came in, that is to say assuming thai 
& Macse J. | was wrong on the facts in regard to the nature of hei 
original occupation, as the lessee of the responden: 
She came back in her own right. It would have bee: 
open to the owners of the land to have claimed unde 
section 108, sub-section (8) of the Transfer of Properts 
Act that by that time they had become owners of th 
house as well,. They did not do that however. Wha 
was done was—in August 1942 the owners of the lan 
chose to recognize her as their tenant. Cassim, witness 
No. 3, called by the respondent states, 


2 





“Six months after the occupation of the Japanese I received 
orders to collect land rents from the people in occupation of the 
lands and issue receipts in theirnames. So I found the defendant 
in occupition of the premises and collected the rent from her and 
issued the receipts in her name.” 


In Gobindaprasad Shaha v. Charusheela Dasee (1) and 
in Darbarit Lal Mudi v. Raneeganj Coal Assocation, 
Limited (2) it has been held, the latter case 
following the Privy Council case of Ariff v. Jadunath 
Majumdar (3), that the provisions of the Transfer of 
Property Act—“ as to leases are intended to be complete 
on all points they deal with, and where the Act contains 
a specific provision there is no room éor the application 
of. equitable principles.” It was held“in both these 
cases that the right of the lessee to remove, in this case 
a house, which was attached to the earth, would subsist 
only whilst he is in possession of the property but not 
afterwards and that thereafter the property, if not 





(1) 60 Cal, 1042. : (2) 22 Pat. 554, 
(3) 58 LA, 91. 
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removed in time, would vest in the owners of the iand. 
Mulla in his Transfer of Property Act, Znd Editivn, 
at page 609, also takes the same view... He says 


referring to the lessee ‘If he once quits possession, he 


may not return and the fixtures become the properiy 
of the lessor.” 

It has however been contended on behalf cf the 
respondent that the landlords have not exercised their 
right to the property to the house and that they lad in 
effect agreed to’the house being retained by the apph- 
canton his account. { am prepared to concede that 
this argument is not devoid of allsubstance. It may be 
that the respondent would be entitled to claim that the 
applicant having obtained a renewal of a lease or a 
fresh lease, whichever it may be, from the owners of 
the land she is bound on the principle enunciated in 
section 88 of the Trust Act which is really a statutory 
reproduction of the rule enunciated in Keech v. 
Sandford (1) to hold the same in trust for him. Or 
this, however, I say nothing. It is not necessary fo: 
me to go into the point. It may be that the applican 
would hold the house as a trustee for the respondent 
On the other hand it may not be so ; she may hold it or 
her own account. Either way itis clearly not a case o 
permissive occupation within the meaningoof section 11 
of the Rangoon City Civil Courts Act. Unless the 
plaintiff can establish that his case comes within the 
rule of permissive occupation—which occupation car 
be determined by him at will or under certain term: 
and conditions which had no reference to the 
defendant’s volition—he cannot seek relief under this 
provision of the Act. | 

Accordingly, I allow the application and set aside 
the order of the trial Court. There will be no order: 
for costs. . 





(1) (1726) Cha. Ca, 61. 
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APPELLATE CIVIL. 


Before Mr. Justice E Maung, 
CHERU « 8. RAHMAN,.* 


Transfer of Property Aci, os. 107, 110, 111 (g)\—Lease—Registration—Neti.e 
—Porfiiture. 
Held: Where the deciiment is unilateral, the question whether it requires 
registration or not is not to be tested by s, 107 of the Transfer of Property 
but by s. 170f the Registration Act. ‘ 


Act, 
U Tha Nyo v. Manag Kyaw Tha, 3 Rwm.379; Maung Ba Sem .. Maung 
Hitoon Slace, 5 Ran. 95, followed. 


The tenancy created between two partes cannot be put to an end b: the 
tenant making payment te a third party who may be the owner, 
A lease determines by forfeiture where the lessee renounces his character 
as such by setting up title ina third person or by claiming title in himseli. 
S. 141, cl. (gi, requires, in the case of a forfeiture, merely that the lessor or 
his transferee gives notice in writing to the lessee of his intention to determine 
ihe lease; no period is prescribed for that purpose. 


N. C. Sen for the appellant. 
Ba Sein for the respondent. 


E Maun, J._In this appeal, which arises from the 
decree of the District Court of Bassein in Civil Appeal 
No. 6 of 1947 granting the respondent’s prayer for 
ejectment of the appellant from a stall in Bassein 
Town, two main points are taken on behalf of the 
appellant. 

Mr. Sen, who appears for the appellant, claims, in 
the first place, that the respondent is at Jaw not entitled 
to prove the tenancy on which he relies, as the document 
which evidenced the lease is not registered. He has 
drawn my attention to a decision of the Madras High 
Court in Raena Sahu v. Gowro Ratho (1). 





* Civil 2nd Appeal No. 53 of 1947 against the decree of the District Court 
of Bassein in Civil Appeal No, 6 of 1947, 


(1) 44 Mad, 55. 
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The document in question is exhibit A ie Civil 
Regular Suit No. 113 of 1946, and a copy of it is fled 


ae ; five P ; ' it y 
as exhibit H in the suit’out of which this appeal aros€. §. Rana. 
I have no quarrel with the rule laid down by the Bench fg sjycs., , 


of the Madras High Court, but if appears clear to me 
that that rule is not applicable in the present case. 
Section 107 of the Transfer of Property Act, in the 
third paragraph thereof, has this provision inserted by 
an amendment of 1929: ‘‘ Where a lease of immovable 
property is made by a registered instrument, such 
instrument or, where there are more instrumenis than 
one, each such instrument shall be executed by both 
the lessor and the lessee.’’ Itis only in respect of 
documents which are executed by both the lessor and 
the lesseé that section 107 of the Transfer of Property 
Act applies. This amendment of 1929 was made in 
view of a conflict which previously existed between the 
various High Courts in India and the High Court 
at Rangoon on the meaning of a “lease’’ under 
section 105 of the Transfer of Property Act. 

In UTha Nyo v. Masng Kyaw Tha (1), as also in 
Maung Ba Sein vy. Maung Htoon Shwe (2), it had been 
held by this Court that where the document is unilateral 
(as in the case of exhibit H here), the question whether it 
requires registration or not is not to be tested" by section 
107 of the Transfer,of Property Act, but by section 17 of 
the Registration Act. Applying that test, the document, 
exhibit “H here, does not require registration, and, 
therefore, the lease relied upon by the respondent can 
be proved evén though that document is not registered. 
The execution of this document has not been denied, 
by the appellant. [ must, therefore, hold that there was 
initially created the relationship of landlord-and tenant 
between the plaintiff and the defendant: that relation- 
ship had not ceased to the date of the suit. The tenant 
(1) 3 Ran. 379, (2) 5 Ran. 95, 
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had not surrendered the leased property, and at the 
expiry of the two periods of six months ‘stipulated in 


_ the document, exhibit H, the appellant must be taken to 


have remained in occupancy as a tenant from month to 
nronth. The fact that for one month the appellant paic 
io the owner of the premises the rent and the agent 
of the owner accepted that rent from him is not really 
relevent in the present case. The tenancy created 
between the plaintiff and the defendant cannot be put 
an end to by this payment to a third party by the 
appellant. 

The next peint raised on behalf of the appellant is 
that the notice to quit in exhibit I is not a valid cne. 
Mr. Sen for the appeliant claims that when, by exhibit I, 
the plaintiff called upon his client to vacate the premises 
on the expiry of the 8th August 1946, that notive did ne 
comply with the requirements of section 111 of th 
Transfer of Property Act. He claims that the notice 
should expire by midnight of 7th/8th August, 1946. I 
am not prepared to say that this contention is one 
without substance. 

U Ba Sein, who appears for the respondent, relies 
on a decision of their Lordships of the Privy Council 
in the case of Binaykrishna Das v. Salsiccioni (1) in 
support of+the view that the notice is a valid one. With 
respect, it appears to me that this decision is not 
applicable to the present case. _ Their Lordships had to 
consider the effect of section 110 of the Transfer of 
Property Act where the lease wag expressed as 
commencing from a particular day. In that case, their 


pas >. 


fay) 


Lordships of the Privy Council held that the lease, 


having been expressed as commencing from a 
particular «day, that day must be excluded in 
computing the period of the running of the lease. In 
the second sentence of section 110 of the Transfer of 


(1) 60 Cal. 389. 
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Property Act there is this provision: “ Where no day 
of commencement is named, the time so limited 
begins from the makiny of the lease.” The document, 
exiubit H, isin Burmese language, and, clearly, was not 
drawn up bya person with legal training ; and it would 
be a matter of some nicety to decide whether it was 
intended by this document that the day on which the 
lease was created was to be excluded or not. That isa 
matter of interpretation. However, I am relieved of the 
necessity of considering this nice question, because it 
appears to me that the case is governed by section 111, 
clause (g), of the Transfer of Pyqperty Act. A 
Icas¢ determines by foricifure where the lessee 
renounces his character as such by setting up a title in 
a third person or by claiming title in himself. True, it 
is common ground that the real owner of the premises 
is Mr, Trutwein, but the appellant, having taken a lease 
from the respondent, cannot be heard io challenge the 
title of the respondent and to claim adversely against 
his landlord. Section 111, clause (g), requires, in the 
case of a forfeiture, merely that the lessor or his 
transferee gives notice in writing to the lessee of his 
intention to determine the lease; no period is 
prescribed for that purpose, 

In this view of the case,it appears to ine that the 
decree of the lower Appellate Court must be allowed to 
stand, The appeal is dismissed ; but, in view of the order 
which I propose to makein the connected appeal, which 
is Civil 2nd Appeal No. 54 of 1947, each party will 
bear his own tosts throughout. 


v. 
' §. RAHMAN. 
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APPELLATE CIVIL. 


Before Mr. Justice E Manng. 


U HOKE WAN anv U PE TIN 
v. 
MAUNG BA SAN anp MA AH- MAR.* 


Occupation Conrts—Debt incurred before occupation by Japanese—Japanese 
Currency Evaluation Act, 1947, s,4—Contract Act, s. 63—Japaiese Military 
Ordinance No. 6. : 

Held ; A decree: passed by an Occupation Court is not meant to be in 
terms exclusively of Japanese Military notes. 

A liability wherever incurred is to be discharged by a repayment equal in 
value to that of the liability. ’ 

Japanese Military Ordinance No. 6 of 1942 which set up a_ collateral 
currency system did not make the lawful currency of the land cease to be legal 
tender, 

The King v. Maung Huntin and tree, (1946) RL.R. 13 Trimba'h Sivaji 
Deshamukhav, Sakharan Gopal, 16 Bom. 599, foHowed. 


Foucar for the applicants. 
Leong for the respondents. 


E Mauna, J.—The applicants inthe first instance 
applied for a review of my judgment in Civil 2nd 
Appeal No. 37 of 1947. Subsequently the application 
was, with leave, amended to one for review, or in the 
alternative, for a certificate under clause 13 of the 
Letters Patent constituting this Court. The application 
in so far as it sought review was, at the hearing, 
withdrawn; and Mr. Foucar, for’ the applicants, 
addressed the Court only in respect of the application 


‘for a certificate of fitness for further appeal. 


The short point on which ¢he applicants desire a. 
decision of a Bench of this Court is the effect of a 





* Civil Misc. Application No. 36 of 1947 ; application for review of the 
judgment passed in Civil 2nd Appeal No. 37 of 1947. ‘ 
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money decree made by a Civil Court functioning during 
the Japanese occupation of Burma. A decree was 
passed by the Subdiwisional Court of Tharrawaddy in 
Civil Suit No. L of 1944 against the applicants for a 


sum of Rs. 5,325-8. The liability on whichthis decree ~ 


had been based was one incurred on the 28th of 
November, 1936, when an On Demand promissory note 
was executed by the applicants. The consideration 
for that promissory note was a loan made in the lawful 
currency of Burma. Mr, Foucar, who appears for the 
applicants, contends that the respondents having 
invited a decree from a Court functiqning during the 
Japanese occupation must be deemed to have invited 
a decree in Japanese currency. He elaborates this 
contention in this form. The respondents submitted 
themselves to the jurisdiction of a Court functioning 
during the Japanese occupation and established by or 
under the direction of the Military occupants. Such a 
Court must necessarily make a decree in terms of 
currency then in use, Therefore, the respondents must 
be deemed to have sought and obtained a decree in 
terms of that money, It is also said by him that the 
terms of section 4 of the Japanese Currency Evaluation 
Act, 1947 (Burma Act XXXVI of 1947) recently enacted 
supports the principle of his case. It seems clear to 
me that this argument has at its root a misconception 
of the true nature of the Courts which functioned 
during the Japanese occupation. It has been held in 
The King v. Maung Hmin and three (1) that 


2 

“In nosense were the occupation Courts any other than 
Courts established under the municipal law of Burma, and they 
administered the municipal law of Burma,” 


Article 23 of the Hague Regulations, 1907, prohibits 
the nations party thereto from declaring “ abolished 





i {1) (1946) RL, 1 at p. 15. 
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suspended, or inadmissible the rights of the subjects 


. of the hostile party to institute legal proceedings.” 
.Occupation by the enemy does not diminish or vary 


the rights of the parties as between themselves. At the 
date of the suit before the Subdivisional Court, the 
respondents’ right was to have the debt evidenced by 
the promissory note discharged. That discharge could 
be effected only by a repayment, in the absence of a 
contract to the contrary, in tha currency in which the 
liability was originally incurred. The vase of Trimba'k 
Jivaji Deshaimukha v. Sakharam Gopal (1) isa clear 
authority on this point. The Subdivisional Court in 
1944 was merely a part of the machinery for enforcing 
the rights of the respondents. In this connection 
it must be remembered that the Japanese -Military 
Ordinance No. 6 of 1942 which set up a collateral 
currency system did not make the lawful currency of 
the land cease to be legal tender. What was lawful 
currency till that date continued to be lawful. It 
purported merely to set up a collateral currency in the 
form of Japanese military notes. 

It is impossible, therefore, to say that when the 
Subdivisional Court of Tharrawaddy in Civil Suit No. 1 
of 1944 granted the respondents a decree against the 
applicants ta the sum of Rs. 5,325-8 that Court meant 
the decree to be in terms exclusively of the Japanese 
military notes. Section 3, sub- section (2) of the 
Japanese Currency Evaluation Act of 1947, though not 
in terms applicable to the present case, appearsio me to 
contémplate that a liability whenever incufred is to be 
Gischarged by a repayment equal in value to that of the 
liability. Section 4 of that Act is really a re-enuncia- 
tion of section-63 of the Contract Act applied to special 
facts contemplated by the Act of 1947. 
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further appeal before a Bench of this Court and the case van 
application .for the certificate is reected. Ther: will . 3 


be ne orders for costs of this application 


i am clearly of the opinion that this is aot a iv 
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CRIMINAL REVISION, 
Before Ur. Justice E Maung 


THE KING 
MAUNG MAUNG 
MA MYA THIN. . 


Criminal Procedure Code, ss. 9 (3). 27 13), 528 (U—Courts (Baserceues 
Provisions) Act, 1943, s. 14 (O—Withdrawal of proceedings. 
Heid: A Special Judge, as such, is not a Judge of the Court of Session of 
which the presiding Judge is the Sessions Judge. 


Ax Assistant Sessions Judge is,as such, a Judge of a Court of Session and 
it is only the Assistant Sessions Jndge as such, has seisin of a case that a 
Sessions fudge may withdraw or recall it. 


E Maune, J.—The order of the Sessions Judge, 
Maubin, in Criminal Miscellaneous Case No. 1 of 1947, 
purporting to exercise the powers under section 528 (1) 
of the Code of Criminal Procedure has been brought to 
the attention of this Court. In Criminal Regular Trial 
No. 8 of 1947 of the Court of the 3rd Additional 
Magistrate, Maubin, Maung Maung and Ma Mya Thin 
were sent up for trial under sections 379/403/411 of the 
Penal Code. This was on the 9th January, 1947. On 
20th February, 1947, I find in the case a diary entry 
made onebehalf of the Sessions Judge in these following 
terms : 


“Transferred to 3rd Special Judge, Maubin, for disposal.” 


As a consequence of this order, the proceedings 
remained onthe files of the 3rd Special Judge till the 
10th April, 1947, when in consequence of the order 
passed by the Sessions Judge, Maubin, in Criminal 
Miscellaneous No. 1 of 1947, the proceedings were | 
withdrawn from the 3rd Special Judge, Maubin, and 





* Criminal Revision No. 2004 of 1947 being review of order of Sessions 
Judge, Maubin, passed in his Criminal Misc. Trial No. 1 of 1947. 
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were transferred to the Ist Additional Snecial Powe: 
Mz: sistrate, Danubyu, for trial. 


In Criminal Miscellaneous No, 1 of -1947 an- 


application was made by Maung Maung on the 
ist March, 1947, praying for a transfer of the 
proceedings then pendin: before the 3rd Special 
Judge, Maubin, to a Court of competent jurisdiction at 
Danubyu, The learned Sessions Judge, as I have said 
before, purported to exercise his powers under 
section 528 (1) of the Code of Criminal Procedure and 
withdrew the proceedings from the files of the 
3rd Special Juclge, Maubin. I am-surprised at a 
senior and experienced Sessions Judge, as the one now 
before me, making such a mistake, bui it is clear that 
section 528 (1) of the Code of Criminal Procedure 
has no relevance whatsoever to the present case. 
Section 9 (3), as also section 17 (3) of the Code 
of Criminal Procedure, male it clear that an Assistant 
Sessions Judge is, as such, a Judge of a Court of Session 
and it is only the Assistant Sessions Judge as such, has 
seisin of a case that a Sessions Judge may withdraw or 
recall it. A Special Judge, as such, is not a judge of 
the Court of Session of which the presiding Judge is 
the Sessions Judge. 

The power which section 14 (d} of the Courts 
(Emergency Provisions) Act, 1943, had vested in the 
Court of Session to exercise powers under section 526 
of the Code of Criminal Procedure had lapsed as from 
the 21st May,+1946, when the Courts (Emergency 
peius  eend Amendment Act, 1946 (Burma 
Act XVII of 1946) was enacted. 

Accordingly, the orders of the learned Sessions 
Judge withdrawing the proceedings firstly from the 
3rd Additional Magistrate, Maubin, and later from 
the 3rd Special Judge, Maubin, are made without 
jurisdiction and must be set aside. 
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oa7 [ have considered the question whether, oetare 

taking action in this behatl, T should not issue actics 

jaune tothe accused persons to show car ise against intérivce ce 
nN 





wicxS in revision. I am satished that sub-section (2) >i 
7 HON <a 439 of the Code of Criminal Procedure does car 


é Maunc.J. apply to make it essential to give the accusec <n 
opportunity of being heard. The order which I prc nase 
to make cannot be said to be one made to the pre} € 
of accused persons. It is aia an order regulatirg 
the place of trial which Pas to be mace as a necessary 
consequence of setting asisle tie orders of the learne 
Sessions Judge; made clearly in excess of “e 
jurisdiction. 

{ direct that the orders of the learned Sessions Tud_e¢ 
of Maubin, dated the 20th February, 1947, transferr: ing 
Criminal Regular Trial No. 8 of 1947 to the 3rd Special 
Judge then pending before the 3rd Additional Magis:rate, 
Maubin, and the order, dated the 7th April, 1947, 
withdrawing Criminal Regular Trial No. 8 of 1947 from 
the files of the Court of the 3rd Special Judge, Maubin, 
be and are hereby set aside as made without jurisdiction. 
Consequently, Criminal Regular Trial No. 8 of 1947 
will normally proceed before the 3rd Additional 
Magistrate, Maubin, before whom it was pending trial 
before the ‘first of the orders made without jurisdiction 
by the learned Sessions Judge of Matbin. If, however, 
the Court?of the 3rd Additioral Magistrate, Maubin, 
is no longer in existence, or, if the learned District 
Magistrate considers that the 3rd. Additional 
Magistrate, Maubin, should not for any reason be asked 
*o proceed with the trial of this case, the learned 
District Magistrate, Maubin, will take steps under 
section 528 (2) of the Code of Criminal Procedure to 
have the case tried before any Court of competent 
jurisdiction at Maubin. 
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“APPELLATE CRIMINAL 


Before Mr. Justice E Maung 


AH TU (alias) KYAW NYUN 
v 


: THE KING.* 


Criimal Procedure Code, s. 172—Duty of Public Prosecutor—Duis of 
. trial Judge. 

Held : It should never be forgotten that itis theduty of a Public Prosecutor 
or any other official who may be conducting the prosecution, to proseci.te and 
not to persecute. It should also not be forgotten by the presiding officer at a 
criminal trial that he owes a responsibility not only to the accused but also to 
the State to gze that justice is done. 

K.E.v.Ngashun Thoung, 13 Ran. 570, referred to. 


E Maune, J.—I have heard Mr. Choon Foung, 
Government Advocate. The principal, if not the sole 
evidence against the appellant, is that of Maung Yaw 
(P.W 10). In his memorandum of appeal the appellant 
challenges the credibility of Maung Yaw and states that 
Maung Yaw did not come forward till long after he and 
his co-accused had been arrested and had been kept in 
custody by the police who till then could not find any 
evidence on which to send up the charge sheet against 
them. The offence was committed un 2nd May 1946, 
the accused were arrested on 31st July 1946 and the 
charge sheet was not sent up till 28th September 1946. 
It is elear therefore’ that I cannot brush aside the 
allegation in the memorandum of appeal as entirely 


groundless.? The fact that the police kept the appellant : 
in custody for nearly two months, before sending him up ~ 
for trial lends support to the allegation that the police - 


could not get any reliable evidence against the appellant 
for some time after his arrest. 








* Criminat Appeal No. 681 of 1947 against the order of U San Tha, 3rd 
Special Judge of Maubin, passed in his Criminal Regular Trial No. 32 of 1946. 
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I have had the police papers sent for and have gine 
through, as [ am clearly entitled 10 do under section 172 
of the Criminal Procedure Cocte, the police diay in 
the case. I may not, however, use the diary as 
evidence but can use it only to aid me in the enquirv 
into the truth. 

Tt is to be regretted that neither the learned Special 
Judge nor the learned Public Prosecutor who was 
in charge of the prosecution should have given the 
least attention to the very important decision of this 
Court in KE. v. Nga Lun Tioung (1). It should 
never be forgotten that it is the duty of a Public 
Prosecutor or any other official who may be conducting 
the prosecution, to prosecute and not to persecute. It 
should also not be forgotten by the presiding officer at 
a criminal trial that he owes a responsibility not only to 
the accused but also to the State to see that justice 1s 
done. In this case section 172, Criminal Procedure 
Code, appears to have been altogether overlooked by 
the learned Special Judge. I do not desire to be 
uncharitable but the examination of Maung Tun Lin 
(P.W, 11) the investigating officer in the case, by the 
learned Public Prosecutor appears to have been 
conducted, not to elicit the truth but to mislead, 
as far as‘ possible, the trial Court and this Court. 
Maung Tun Lin was not asked a single question as to 
when and how he came to examine Maung Yaw 
(P.W. 10). The learned counsel for the defence is also 
not free from blame in this respect. =» 

It is essential for the ends of justice that 
Maung Tun Lin should be thoroughly examined. He 
should be examined on the follqwing points : 

(1) How it was that Maung Yaw’s name came to 
be known to him as that of a person likely to be able to 
give valuable testimony in this case ; (2) when it was 

(1) 13 Ran. 570, i 
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that he became aware of Maung Yaw as a possible 
witness ; and (3) when and under what circumstances 
he met Maung Yaw for the first ume in conhection 
with this case. 

The learned Special Judge will keep it in mind that 
under section 172 (2) of the Crimina! Procedure Code 
he is entitled, arid is in fact bound in the interests of 
justice, to check the testimony of this police officer and 
contradict him, if,necessary, by the use of the police 
diary. 

The learned Special Judge will certify the record 
of evidence, now directed to be taken, with all 
expedition, . 

The appeliant will be released on bail in the sum of 
Rs. 500 with two sureties, pending the disposal of this 
appeal, to the satisfaction of the trial Court, 


Oey 
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APPELLATE CRIMINAL. 


Before Mr. Justice E Maung. 


‘MAUNG TUN HLAING vw. MAUNG TUN TIN® 


Special Judges Act, 1946—-Code of Crinutnal Procedure, ss, 526, 528—Sessiwn 
Judge's powers of withdrawal and transfer of cases 

Held ; (2} That the Sessions Judge may not withdraw a case pending before 
a Magistrate for the purpose of transferring toa Special Judge ; 

(6) That the Sessions Judge may not withdraw a case pending before + 
Special Judge for the purpose of transferring to another Special Judge : and 

(c) That the Sessions Judge may not withdraw a case pending before « 
Special Judge and make it over to the District Magistrate for the purpose of 
the case being tried ‘by a Magistrate selected by the District Magistrate. 

It is only when complaints, charge sheets or other reports, having cone 
before the respective Special Judges, taken cognizance of in respect of the 
offences they alleged that they ripen into judicial proceedings that the power ot 
the Sessions Judge to withdraw is lost. ‘ill then they are not judicial 
proceedings and the Sessions Judge’s powers as an administrative officer to 
distribute these papers are in no way fettered 

The Queen v The Great Western Railway Contpany, 118 E R, 434; 
in ihe matter of the Petition of Padimanabha, 8 Mad, 18; Queen-Empress v 
Pivya Gopal, 9 Bom, 100; Qucen-Empress y. Laskari,7 All, 853: Opendro Nath 
Ghose V. Dukhint Bewa, 12 Cal. 473, referred to. 


Chan Tun Aung (Government Advocate) for the 
Crown, 


E Maunc, J.—I am greatly obliged to U Chan Tun 
Aung, Government Advocate, for the assistance he has" 
given in the determination of the.question involved in 
the case now before me. This matter arises out of 
a report made by the learned Sessions Judge of 
Tharrawaddy recommending that» action should be: 
taken by this Court under section 526 “of the Criminal 
Procedure Code in respect of criminal proceedings 
now pending before the 5th Additional Magistrate 
Tharrawaddy, in his Criminal Regular Trial No. 3 o 
1947. 









* Criminal Misc. Application No. 12 of 1947; an application made OF 
Sessions Judge, Tharrawaddy. 
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In Criminal Regular Trial No. 27/33 of 1947 of the 
Court of the Special Judge, U Tin, Tharrawaddy, one 
Maung Tun Tin was'the complainant and he. prosecuted 
Maung Tun Hilaing and two others under section 456/ 
114 of the Penal Code. In Criminal Regular 
Trial No. 3 of 1947 of the Court of the 5th Additional 
Magistrate, Tharrawaddy, Maung Tun Hiaing who was 
one of the accused in the Court of the Special Judge, 
has prosecuted Maung Tun Tin the complainant in 
that case and another person under section 323 of the 
Penal Code. The offences for which the cross-cases 
were Jaunched were alleged to aris. out of the same 
transaction The learned Sessions Judge, Tharrawaddy, 
considers, and in my opinion rightly, that it would not 
be pfoper to have these two cases tried in two 
different Courts. But as he doubts his power to 
transfer the proceedings now pending before the 
5th Additional Magistrate, Tharrawaddy, to the Court 
of the Special Judge, Tharrawaddy, who had cognizance 
of the cross-case, he has reported the matter to this 
Court. 

Under section 526 (3) of the Code of Criminal 
Procedure this Court may act either on the report of 
the lower Court or on the application of a party 
interested or onits own initiative. Itis cléar, therefore, 
that in this case if I am satisfied on two points, namely, 
that the Sessions Judge is not competent to deal with 
this matter and that there are reasonable grounds to 
support the recommendation for transfer coming within 
the meaning of section 526 (1) (e) of the Code of 
Criminal Procedure, the recommendation of the learned. 
Sessions Judge must be accepted. 

The matter before me raises ‘three important 
questions, namely (a) if a Sessions Judge may withdraw 
a Case pending trial within his Sessions division before 
a magistrate and make it over to a Special Judge, (0) if 
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a Sessions Judge may withdraw a case from a Special 


Judge and make it over to another Special Judge in the 


same Sessions division, and({c) if ad Sessions Judge may 


withdraw a case from a Special Judge and make it 


over to the District Magistrate with a view to have 
it tried by a magistrate selected by the District 
Magistrate. % 

The Special Judges Act, 1946, is not a complete Code 
by itself. By section 3 (1) of the Act all Sessions 
Judges and Additional Sessions Judges are made 
ex-officio Special Judges; section 3 (2) empowers 
the Governor td appoint any other persons, duly 
qualified under the Act, to be Special Judges; 
section 3 (4) empowers Sessions Judges to appoint the 
place of sitting of a Special Judge within the division ; 
section 4 (1) invests the Special Judge with jurisdiction 
to try any offence punishable under any law for the 
time being in force and to pass any sentence which is 
authorized by law; section 4 (2) authorizes a Special 
Judge to take cognizance of an offence in any of the 
modes prescribed by sub-section (1) of section 190 of 
the Code of Criminal Procedure ; section 5 enables the 
Special Judge to adopt the procedure prescribed for 
warrant cases with certain modifications ; section 6 (2) 
makes the Sessions Judge an appellate authority in 
certain respects in relation to the Special Judge; and 
section 6 (3) empowers the Sessiens Judge to exercise 
revisionary jurisdiction under sections 435, 436 and 
438 of the Code of Criminal Procedure in respect 


of a Special Judge within his Sessions division. By 


section 7 it is provided that : 


“ Save as otherwise provided in this Act, the provisions of the 
Code and of any other law for the time being in force shall, to 
such extent as they may be applicabie, apply to trials before a 
Special Judge and to all matters connected with or arising from 
such trials.” 
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In The Qucen v. The Great Wesern Railway 
Company (1\ it was made clear that when he provisions 


of any statute is anarin by incorporat: on in‘ another 
statute by the employment of the words stich as appear 
in section 7 of the Special Judges Act, namely “to such 
extent as they may be applicable’ the provisions of 
the incorporated statute can apply ouly when there 
can be an exact parallel between the conditions under 
the special Act and under the general Act which is 
incorporated and ‘only to the extent that the latter is 
not inconsistent with the former. In Tus Sein v. The 
King (Criminal Appeal No. 352 of ee this Court) 
Gledhill J., has considered the effect of section 7 of 
the Special: Judges Act in re ega i to section 350 
of the “Code of Criminal Procedure, and what 
Gledhili J. has said in that judgment appears to 
lend support to the view which is expressed 
above. 

As I understand the position, the scheme of the 
Criminal Procedure Code is to draw a clear distinction 
between two different concepts, namely, that of 
subordination of one Court to another and that of the 
inferiority of one Court to another. Sections 10 (3), 17, 
192, 193, 407 (2) and 528 of the Code of Criminal 
Procedure deal with subordination of Courts ; 
sections 435 to 439 deal with inferiority of Courts 
in relation to certain other Courts. In view of the 
explanation which has been added in 1923 to 
seclion 435,of the Code of Criminal Procedure 
it is not necessary for me to consider in detail 
the earlier decisions of the Courts in India in thé 
following four cases: In the matter of the Petition 
of Padmanabha (2), Queen-Empress v. Pivya Gopal (3), 





(19118 ER. 434. (2; 8 Mad, 18. 
(3) 9 Bom. 100. 
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Queen-Empress v. Laskarvi (1) and Opendro Nath 
Ghose v, Dukhini Bewa (2). In my opinion the explana- 
tion had to be added in 1923 because of some conflict 
which existed between the Full Bench decisions of 
the various High Courts in India and now that there 
has been a statutory definition of “inferior Courts”’ it 
is not necessary for me to go into the earlier law on 
the subject. It seems clear to me also that the 
Criminal Procedure Codein section 435 does not 
employ the term “ inferior Courts ” in the sense 
generally understood in relation to the Courts in 
England ; so that it is not necessary for me to explore 
the English precedents in respect of this subject. 

The view which { take is that under the scheme of 
the Code of Criminal Procedure, inferiority is a quality 
essential for judicial interference and control, whereas 
subordination is a quality stressed for the purpose of 
administrative interference and control. That this 
is sO is clear from the fact that while a District 
Magistrate may not revise the decision of an Additional 
District Magistrate, he has control over the Additional 
District Magistrate so far as administrative functions 
are concerned ; he may withdraw from the Court of 
the Additional District Magistrate judicial proceedings 
pending there. Similarly also a Sessions Judge, though 
he may not revise the decision of an Assistant Sessions 
Judge may withdraw the proceedings before an Assist- 
ant Sessions Judge. Competency to revise is not 
co-extensive with the power to withdraw. 

A Sessions Judge may make over to an Additional - 
Sessions Judge or an Assistant Sessions Judge, both of - 
whom are Judges of his Court, cases committed to the. 
Court of Sessions but under section 193 (2) of the. 
Code of Criminal Procedure an Additional or an 


1 








a 


(1) 7 All, 853 (2) 12 Cal. 473. 
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Assistant Sessions Judge may try only su. cases as are 





made over to'them by the Sessions fig. In other 
words, the wurisdiction of the Acicii:aal Sessions 
‘udge or the Assistant Sessions juage .: defined in 
terms restrictive. he this mav be vonpared the 
jurisdiction of the Special Judge. The special Judge 
who holds Cort as endentiy of the Sessions Judge 
nas his jurisdiction defined in terms -stensive. He 


is competent tc take cognizance in any of the three 
modes under section 190 (1) of the Cod. of Criminal 
Procedure. He 1s not confined to the trial only of 
such cases as are made over ie him.py this or that 


Court, The position of a Speviai Judge «is a-vis ihe 
+ Aa : p cee - $e: 
Sessions Judge is not :nalogons io thr! cf en Additional 


or Assistant Sessions Judge. Under wection 31 (5) of 
the Code of Criminal Procedure, a: Assistant Sessions 
Judge enjoys powers which are ordinarily enjoyed by 
Special Power Magistrates, whereas under section 4 (1) 
of the Special Judges Act, the Special judse’s powers, 
as far as original criminal proceedings are concerned, 
are plenary. Under section 528 (1) of the Criminal 
Procedure Code the Sessions Judge may not withdraw 
proceedings pending before an Additional Sessions 
Judge ; his powers under these provisions are restricted 
to an Assistant Sessions Judge. It theref¢re appears 
clear to me that a Special Judge, whose position is not 
at all parallel to either that of the Additional Sessions 
Judge or of the Assistant Sessions Judge, cannot be 
treated as coming within the spirit of section 7 of the 
Special Judges Act in so far as regards the power of the 
Sessions Judge to withdraw proceedings from his 
Court, 

A Sessions Judge may not withdraw a case from a 
magistrate because the magistrate, though an inferior 
Court, is not a Court subordinate to a Sessions Judge. 
The power to withdraw proceedings: from a magistrate 
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sistrate or any judicial office 
mentioned in section 528 2} of the Code of Crimina 
Procedure. It therefore appears to me quite clear tha 
the threé problems which arose for determination in 
this case will have to be answered as follows : 

(a} that the Sessions Judge may not withdraw a 
proceeding pending before a magistrate for the purpose 
of transferring it toa Special Judge; 

(b) that the Sessions Juige may not withdraw a 
case pending before a Specicl Judge for the purpos: 
of transferring to another Special Judge ; and 

(ec) that the Sessions Judge may not withdraw a 
case pending before a Special Judge and make 1 over 
to the District Magistrate for the purpose uf the case 
being tried by a magistrate selected by ‘the. District 
Magistrate. 

Wheat I have said, however, will not affect the 
practice or the right of the Sessions Judge to distribute 
cases among Special Judges within his Sessions division. 
Different considerations would thenapply. A complaint 
is filed, a police report is received or a report from 
another person is received ; these, till they have been 
taken cognizance of by a competent Court, are merely 
papers preparatory to the opening of judicial 
proceedings ; they are not yet records of judicial 
proceedings. The Sessions Judge as a matter of 
convenience can receive all these papers and can 
distribute them among the Special Judges of his 
division. It is only when these complaints, charge 
sheets or other reports, having comé before the 
respective Special Judges, are taken cognizance of in 
respect of the offences they alleged that they ripen into 
judicial proceedings and it is only when they ripen into 
judicial proceedings that the power of the Sessions 
Judge to withdraw is lost. Till then they are not 
judicial proceedings and the Sessions Judge’s powers as 
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an administrative officer to distri: : 
are in no wy fettered. 

Having come to this view on i+: i2gal position 
and als» considering that it is 2xpedien: for the ends ot 
justice to transfer Criminal Regular Triai No, 3 of oe 
now pending before the 5th Additional Magistrate, ~ 
Tharrawaddy, to the Court of the Special Judge U Tin, 
Tharrawaddy, I direct under the provisions of 
section 526 of the Code of Criminal Procedure that 
this be done. 


.. these papers it 
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MAUNG PYA AND FIVE oTHERS ¢. THE KING. 
Peyal Corte » S00—Repute—Direct avidence—Code 9) Crimtenal Procdrre, 

s. 117 (4). 

Held Though itis the habitually committing of decvity thattorme offence, 
3.117 '4) of the Cade uf Criminal Procedrre has sol been made applicable iv 


prosecutions under s, 400 of the Penal Cacle 

Accordingly, the adherence of the accused azvson to a gang or the fact that 
the gan. of which he is @ member isin the habit.1 comsnitting dacoity cannot 
he proved py mere repute but must bs proved by direct cvidence. 


Choon Foung' (Government .idvocate) for the 


Va 


Crown. 


Yr } 
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KE MAUNG, J.T he appellants had been convicted 
by the 7th Special fudge, Thayetmyo, in Criminal 
Regular Trial Wo. 15 of 1946 of the offence under 
section 400 of the Pena] Code and cach had been 
sentenced to a term of two (2) years’ rigorous 
imprisonment. The learned Special Judge in his 
judgment, says of section 400 of the Penal Code : 


“T am also of opinion that it is also meant to punish the 
dacoits who cannot be convicted on a specilic charge of a dacoity 
as in the case of “preventive section 110 cf the Code of Criminal 
Procedure.” « 


To acertain extent I agree with hime Section 400 of 
the Penal Code is intended to deal with persons who 
habitually are associated with a gang of persons banded 


_ together for committing dacoity. It wauld not be 


necessary for a conviction under section 400 of the 
Penal Code to prove that any particular dacoity was 
committed or that the accused was a party to any 
sey Alf that is necessary under section 400 of the 


7th re Judge, Thayetmyo, passed in his cnndaet Regulas Tria] No. 15 
of 1946. 
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Penal Code to csiablish for a successt«! prosecution 1947 


would be to prove that there was a gang of persons Mauns ya 
associated for the purpose of committing dacoity.and that per 
this gang habitually commits dacoity. if to that gang tym Kune 
the accused is shown to belong that is all that the Bae 
prosecution need to do to ensure a prosecution under 
section 400 of the Penal Code. 

Though it is the habitually committing of dacoity 
that forms a major part of the definition of the offence, 
section 117 (4) of the Code of Criminal Procedure has 
not been made applicable to prosecutions under 
section 400 of the Penal Code. Accordingly, the 
adherence of the accused person to a gang or the fact 
that the garig of which he is a member is in the habit 
of committing dacoity cannot be proved by mere repute 
but must be proved by direct evidence. In this case, 
as my brother Gledhill has noted at the time he 
admitted the appeal, oral evidence for the prosecution 
is open to the objection that the witnesses speak to 
repute in the area. That evidence must be discarded. 
{t is true also that there are on record certain 
confessions made by the appellants which if voluntary 
and true would support the convictions of the 
appellants or some of them at least, for dacoities 
committed by them ; but it is one thing to sa} that the 
accused is a person who has committed a dacoity 
and another for him to fall within the purview of 
section 400 of the Penal Code. 

It is difficult to understand why in the case of several 
of the appellanfs, the local authorities had not thought fit - 
to prosecute them in respect of the specific dacoities to « 
which they had confessed. 

In these circumstances, the convictions of the 
appellants under section 400 of the Penal Code must be 
and are set aside. They will be released as far as this 
.”- charge is concerned. 
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CRIMINAL REVISION. 


Before My. Justice & Maung. 
THE KING ». TUN YI* 


Young Offenders Act, ss 16 (d). 20—Custody order. 
Acustody order under s. 16 (d) of the Act can be made,to extend for 2 period 
not in excess of 12 months An order in excess of that period is illegal. 


Chan Tun Aung (Government Advocate) for the 
Crown, 


E Maunc,-j.—I had revision proceedings opened to 
consider the legality of the order passed by the Juvenile 
Bench of Honorary Magistrates, Rangoon, in their 
Criminal Summary Trial No. 1365 of 1946. 

The learned Magistrates do not state in their order 
whether they were exercising their powers under 
section 16 (d) of the Young Offenders Act, when they 
committed the respondent Tun Yi to the custody of 
Daw Kin Thet Tin for a<period ending with his 
16th year. Judging, however, from the course of 
proceedings before the learned Magistrates, it appears 
Clear to me that they purported to act under that 
provision of the Act. 

If 1 am right in this, the order is clearly illegal, 
A custody order under section 16 (d) of the Act can be 
made to extend for a period net in excess of 12 months, 
whereas the order here was intended to remain in , 
operation for approximately three years. Such an — 
illegal order cannot be allowed to stand and must’ be 
set aside. 

But the circumstances disclosed on the record of the. 
trial Court’ are such that the intention of the learned 





* Criminal Revision No. 172A of 1947, being review of the. order of the.’ 
Honorary Magistrates (Juvenile Bench}, Rangoon, passed in euinxigal Summary, | 
Trial No. 1365 of 1946. 
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Magistrates to save the boy from a career of crime 
should, if at all possible, not be frustrated The young 
boy isan orphan ; he had to fend for himself ; and it is 
clear that he is likely to fall into—if he had not already 
done so—bad associations, which must inevitably result 
in his entering upon a life of crime. The requirements 
of section 20 of the Act are clearly present in the case 
of the respondent. 

Accordingly, ‘I consider that it 1s my duty to 
regularize the position by directing, and 1 do hereby 
direct, that the order of the learned ,Magistrates be 
replaced by an order under section 20 (3) of the Young 
Offenders Act committing the respondent, Tun Yi, to 
the custody of Daw Kin Thet Tin till he attains the age 
of 16. Daw Kin Thet Tin need not execute a bond. 

I must also draw the attention of the learned 
Magistrates to the requirements of section 14 of the Act. 
There has been no finding as to the age of the boy. 
On 6th January, 1947, when examined before the 
learned. Magistrates, the boy gave his age as 13. The 
medical report, dated the 19th December, 1946, 
estimates his age as between 12 and 14. On these 
materials, I record a finding that he was born on the 
Ist January 1934. 
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CRIMINAL REVISION. 


Before Mr. Justice Kyaw Alyrnt 


KASI CHETTYAR 
v, 
VELLAYAN CHETTYAR.* 


Exhibit produced before a Criminal Court—Parly entitled to possessron— 
Mercantile agent—Pawuce—Contract Act, s. 178. 


Held; The dispute between parties regarding return of exhibils cannot be 
finally settled by ths Criminal Courts, but must, unless the parties come to a 
private agreement, be decided by a Civil Court. 


Shwe Way, C1. Mechta and one, LLIR. 5 Ran. 553, followed, 
Maung Po Thaung v. Noor dtohamed ALR. (1937) Ran, 385, referred to. 


P. N. Ghosh for the applicant. 
G, Joseph for the respondent. 


Kyaw Myint, J.—In Criminal Regular Trial No. 317 
of 1946 of the Court of the 6th Additional Magistrate 
of Rangoon, one Karuppaya was convicted under 
section 409 of the Penal Code. On appeal! to this 
Court, in Criminal Appeal No. 1002 of 1947, the 
conviction was altered to one under section 406 of the 
Penal Code but the sentence was confirmed. 

The learned Magistrate found that Karuppaya had 
been entrusted with a diamond by Vellayan Chettyar, 
the respondent now before me, with instructions to sell 
the said diamond, but that Karuppaya had pledged the 
diamond with Kasi Chettyar, the applicant in the 
‘present case, and misappropriated the amount obtained 
from Kasi Chettyar. 

After the trial, the applicant filed an application 
praying that the diamond which had been produced as 


pn i 
* Criminal Revision No. 90B of 1947 ; review of the order of 6th Additional 
Magistrate, Rangoon, passed in his Criminal Regular Trial No. 3417 of 1947. 


1947 | RANGOON LAW REPORTS. 


an exhibit in the trial Court be returned to him. 
By an order dated the 2nd May 1947 the. learned 
Magistrate held that Vellayan Chettyar was entitled to 
possession of the diamond and ordered that it be 
returned to him. Kasi Chettyar now seeks the 
revision of the said order. 

The applicant, Kasi Chettyar, was originally the 
2nd accused in the Court of the learned Magistrate. 
He was discharged and after discharge was called as a 
defence witness. In his examination, under section 
342 (2) of the Criminal Procedure Code, he stated that 
he purchased the exhibit diamond from the Ist accused 
Karuppaya for Rs. 3,600 of which he had paid 
Rs. 2,000. This statement is repeated in his evidence 
and in his application of the 21st April 1947 which is 
at page 28 of the process file of the lower Court's 
record. In the application, he states also that he is 
prepared to pay the balance of Rs. 1,600. In the 
application for revision in this Court, the first ground 
is that the learned Magistrate erred in law in not 
holding an enquiry into the petitioner’s claim of the 
diamond as a purchaser. 

At the hearing of the case, however, the learned 
counsel for the applicant withdrew this ground and 
took his stand onthe finding of the trial Court that 
Karuppaya had pledged the exhibit diamond to the 
respondent Vellayan Chettyar. 

As stated, by Carr J. in the case of Shwe Wa v. 
C. I. Mehta and one (1), the dispute between the parties 


in such a case cannot be finally settled by the Criminal- 


Courts, but must, unless the parties come to a private 
agreement, be decided by a Civil Court. ‘The present 
case, therefore, must be decided on the findings 
arrived at by the trial Court. 





(4) LL.R.5 Ran. 553 at p. 556. 
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Section 178 of the Contract Act 1s as follows - 


“Where a mercantile agent is, with the consent of the owner, 
in possession of goods or the documents of title to goods, any 
pledge made by him, when acting in the ordinary course of 
business of a mercantile agent, shall be as valid as if he were 
expressly authorized by the owner of the goods to make the same: 
provided that the pawnee acts in good faith and has not at the 
time of the pledge notice that the pawner has not authority to 
pledge.” 


The position of persons who have purchased 
property from, er to whom property has been pledged 
by, a mercantile agent in possession of such property 
has been fuliy explained by Ba U J. in the case of 
Maung Po Thaung v. Noor Mohamed (1). 

The decision of this case, therefore, turns on 
whether the applicant acted in good faith and had not 
at the time of the pledge notice that Karuppaya had 
no authority to pledge the exhibit diamond. 

The learned Advocate for the respondent has 
pointed out that, when first questioned by the police, 
the applicant denied the transaction altogether. The 
applicant in his statement before the Court explains 
that he did so because he was afraid. This perhaps 
was naturdl in the circumstances. 

As far as the record goes, however, there is no 
evidence to indicate that the applicant was aware that 
Karuppaya had no authority to pledge the exhibit 
diamond, or that the applicant was not acting in good 
faith when he accepted the. pledge. In my opinion, 


‘therefore, the applicant is entitled to have the exhibit 


diamond returned to him. ; 

I set-aside the order of the learned 6th Additional 
Magistrate. I order that the exhibit diamond b= 
returned to the applicant Kasi. Chettyar. 





(t) ALR, (1937) Ran, 385. 
G.U;B,C.P.0.—No. 13, H.C.R., 3-8-48—1,650—~I1, 
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Penal Code to establish for a successful prosecution 194? 
would be to prove that there was a gang of persons Maunc pya 
associated for the purpose of committing dacoity and that pore 
this gang habitually commits dacoity. Ifto that gang us fine. 
the accused is shown to belong that is all that the 
prosecution néed to do to ensure a prosecution under 
section 400 of the Penal Code. 

Though it is the habitually committing of dacoity 
that forms a major part of the definition of the offence, 
section 117 (4) of the Code of Criminal Procedure has 
not been made applicable to prosecutions under 
section 400 of the Penal Code. Accordingly, the 
adherence of-the accused person to a gang or the fact 
that the gang of which he is a member is in the habit 
of committing dacoity cannot be proved by mere repute 
but must be proved by direct evidence. In this case, 
as my brother Gledhill has noted at the time he 
admitted the appeal, oral evidence for the prosecution 
is open to the objection that the witnesses speak to - 
repute in the area, That evidence must be discarded. 
It is true also that there are on record certain 
confessions made by the appellants which if voluntary 
‘and true would support the convictions of the 
appellants or some of them at least, for dacoities 
committed by them»; but it is one thing to say that the 
~ accused is a person who has committed a dacoity 
and another for him to fall within the purview of 
section 400 of the Penal Code. 

It is difficult to understand why in the case of several 
_ of the appellants, the local authorities had not thought fit 

‘to prosecute them in respectfof the specific dacoities to 
which they had confessed. 

In these circumstances, the convictions of the 
. appellants urder section 400 of the Renal Code must be 
and are set aside. They will be released as far as--this 
charge is concerned, 

a7. 


E Maung, J. 
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CRIMINAL REVISION. 


Before Mr, Justice E Maung. 
THE KING v, TUN YIL* 


Young Offenders Act, ss, 16 (d), 20—Cistody order. 
Acustody order under s. 16 (cd) of the Act can be made to extend for a period 
not in excess of 12 months. An order in excess of that period is illegal. 


Chan Tun Aung (Government Advocate) for the 
Crown, 


E Mauna, J.—I had revision proceedings opened to 
consider the legality of the order passed by the Juvenile 
Bench of Honorary Magistrates, Rangoon, in their 
Criminal Summary Trial No. 1365 of 1946. 

The learned Magistrates do not state in their order 
whether they were exercising their powers under 
section 16 (d) of the Young Offenders Act, when they 
committed the respondent Tun Yi to the custody of 
Daw Kin Thet Tin for a-period ending with his 
16th year. Judging, however, from the course of 
proceedings before the learned Magistrates, it appears 
clear too me that they purported to act under that 
provision of the Act, 

If I am right in this, the order is clearly illegal. 
A custody order under sectioi 16 (d) of the Act can be 
made to extend for a period notin excess of 12 months, 
whereas the order here was intended to remain in 
operation for approximately three years. Such an 
illegal order cannot be allowed to stand andimust be! 
set aside. . 

But the circumstances dissiased on the record of the 
trial Court are such that the intention of the learned 





* Criminal Revision No, 172A of 1947, being review of the order of the : 
Honorary Magistrates (Juvenile Bench), Rangoon, passed in Criminal Summary, § 
Trial No. 1365 of 1946. a 
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Magistrates to save the boy from a career of crime 


should, if at afl possibie, not be frustrated. The young. 
boy isan orphan ; he had to fend for himself’; and it is | 


clear that he is likely to fall into—if he had not already 
done so—bad associations, which must inevitably result 
in his entering upon a life of crime, The requirements 
of section 20 of the Act are clearly present in the case 
of the respondent. 

Accordingly, I consider that it is my duty to 
regularize the position by directing, and I do hereby 
direct, that the order of the learned. Magistrates be 

teplaced by an order under section 20 (3) of the Young 

Offenders Act committing the respondent, Tun Y1, to 
the custody of Daw Kin Thet Tin till he attains the age 
of 16. Daw Kin Thet Tin need not execute a bond. 

I must also draw the attention of the learned 
Magistrates to the requirements of section 14 of the Act. 
There has been no finding as to the age of the boy. 
On .6th January, 1947, when examined before the 
learned Magistrates, the boy gave his age as 13. The 
medical report, dated the 19th December, 1946, 
estimates his age as between 12 and 14. On these 
materials, | record a finding that he was born on the 
Ist January 1934. 
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CRIMINAL REVISION. 


Before Mr, Justice Kyaw Myint. 


KAS] CHETTYAR 
w. 
VELLAYAN CHETTYAR.* 


Exhibit produccd before a Criminal Court-Party entitled to possession— 
Mercantile agent—Pawnee—Contract Aci} s. 178. 


Held ; The dispute, between parties regarding return of exhibits cannot be 
finally settled by the Criminal Courts, but must, unless the parties come te a 
private agreement, be clecided by a Civil Court, 

Shwe Way.C.7. Mehta and one, 1.L.R, 5 Ran, 553,'follow ed. 

Maung Po Thaung vy. Noor Mohamed, ALR. (1937) Ran, 385, referred to. 


P. N. Ghosh for the applicant. 
_ G. Joseph for the respondent. 


Kyaw Myint, J.—In Criminal Regular Trial No. 317 
of 1946 of the Court of the 6th Additional Magistrate 
of Rangoon, one Karuppaya was‘*convicted under 
section 409 of the Penal Code. On appeal to this 
Court, in Criminal Appeal No, 1002 of 1947, the 
conviction ‘was altered to one under section 406 of the 
Penal Code but the sentence was confirmed. 

The learned Magistrate found that Karuppaya had 
been entrusted with a diamond by Vellayan Chettyar, 
the respondent now before me, with instructions,to sell 
the said diamond, but that Karuppaya had pledged,the 
diamond with Kasi Chettyar, the applicant in the 
present case, and misappropriated the amount obtained 
from Kasi Chettyar. 

After the trial, ‘the applicant: filed an application 
praying that the diamond which had been produced as 





* Criminal Revision No. 90B of 1947 ; review of the order of 6th Additionat 
Magistrate, Rangoon, passed in his Criminal Regular Trial No. 317 of 1947, 
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_an exhibit in the trial Court be returned to, him 
By an order dated the 2nd May 1947 the learned 
Magistrate held that Vellayan Chettyar was‘entitled to 
possession of the diamond and ordered that it be 
returned to him. Kasi Chettyar now seeks the 
revision of the said order. 

The applicant, Kasi Chettyar, was originally the 
Znd accused in the Court of the learned Magistrate. 
He was discharged and after discharge was called asa 
defence witness. In his examination, under section 
342 (2) of the Criminal Procedure Code, he stated that 
he purchased the exhibit diamond from the Ist accused 
Karuppaya for Rs. 3,600 of which-,he had paid 
Rs. 2,000. This statement is repeated in his evidence 
and in his’ application of the 21st April 1947 which is 
at page .28 of the process file of the lower Court's 
record. In the application, he states also that he is 
prepared to pay the balance of Rs. 1,600. In the 
application for revision in this Court, the first ground 
is that the learned Magistrate erred in law in not 
holding an enquiry into the petitioner’s claim of the 
diamond as a purchaser. 

At the hearing of the case, however, the learned 
counsel for the applicarit withdrew this ground and 
took his stand on the finding of the trial Court that 
Karuppaya had pledged the exhibit *diamond to the 
respondent Vellayan Chettyar. 

As stated by Carr J. in the case of Shwe Wa v. 
C. I. Mehta and one (1), the dispute between the parties 
in such a case cannot be finally settled by the Criminal 
Courts, but thust, unless the parties come to a private 
agreement, be decided by a Civil Court. The present, 
case, therefore, must be decided on the findings 
arrived at by the trial Court, 


(i) LL.R.5 Ran. 553 at p. 556. 
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Section 178 of the Contract Act is as follows ; 


“Where a mercantile agent is, with the consert of the owner, 
in possession of goods or the documents of title to goods. anv 


‘pledge mdde by him, when acting in the ordinary course cf 


beeen 


business of a mercantile agent, shall be as valid as if he were 
eXpressly authorized by the owner of the goods to make the same: 
provided that the pawnee acts in good faith and has not at the 
time of the pledge notice that the pawner has not authority to 
pledge.” 


The position of persons who have purcha 
property from, or to whom property has been pled 
by, a mercantile agent in possession of such property 
has been fully, -explained by Ba U J. in the case of 
Maung Po Thaung v. Noor Mohamed (1). 

The decision of this case, therefore; turns on 
whether the applicant acted in good faith and. had not 
at the time of the pledge notice that Karuppaya had 
no authority to pledge the exhibit diamond. 

The learned Advocate for the respondent has 
pointed out -that, when first questioned by the police, 
the applicant denied the transaction altogether. The 
applicant in his statement before the Court explains 
that he did so because he was afraid. This perhaps 
was natural in the circumstances. 

As far as the record goes, however, there is no 
evidence to indicate that the applicant was aware that 
Waruppaya had no authority to pledge the exhibit 
diamond, or that the applicant was not acting in good 
faith when he accepted the pledge. In my “opinion, 
therefore, the applicant is entitled to have the exhibit 
diamond returned to him. 

. 1 set aside the order of the learned 6th Additional 
Magistrate. I order that the exhibit diamond be 
returned to.the applicant Kasi Chettyar. 


Oo. 


se 
Se 
= 





* (1) ALR, (1957) Ran, 385. 
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ORIGINAL CIVIL. 


Bifere Mr, Justice Theiin Maung ov the Origenil Sides 


as @ 
Before Sir Ernest H. Goodman Reberts, Kt, Chref Jusitee Mr. Itstics Sharpe 
and Mr, Justice Blagden ou Appeal, 


4 . 7 

K. M. MODI (PLaIntTirr-APPELLANT) rsh 
* Mar 7. 
uv. Dee, 24, 


MOHAMED SIDDIOQUE anpb ONE 
(DEFENDANT-RESPONDENT).* 


Effect of enemy occupation on persons in ccoupied area and persous in othe: 
areas—Lease—Frustration of contract iy <ar—Ss» 111, 114 and L144 of 
the Transfer of Property act for futsrec? leasteNefice under s. 11 'g}—~ 
Relinguishneent’ owing fa war acioents tj cmflicd suercidereDefence a 
Burma Rules 97 tb), 98 (1 vb). 

Lease of 4 cinema hall was granted for a pericd of ten years and the lessee 
was a resident of Bombay. The deed provided for forfeiture on non-payment 
of rent and also breach of other conditions mentioned therein, On the outbreak 
of the Japanese war the agent of the lessee evacuated from Burma and the 
lessor took possession of the leased premises, The lessee did not offer to pay 
any rent even after the re-occupation. In February 1946 the lessor gave a 
new lease to a third party. In August 1946 the lessee filed a suit for recovery 
of possession and damages against the lessor and the new lessee. 


Held by TREIN Maun, J.. in the Original Side: On occupation of Burma 
by the Japanese the plaintiff who was in Bombay and the Ist defendant who 
was in occupied area became enemies. 

When the defendant's agent went to India and became an enemy of his 
principal on account of the Japanese occupation of Burma, his agency ceased. 


Sovfracht (V{O) v. Van Undeus Scheepoaart En Agenutun? Maatschappij 
(N.Y. Gebr,), LAR. (1943) A.C. 203, followed, 

Frustration was premature determination of agreement between the parties: 
awfully entered into and in course of operation at the time of its premature 
determination, owing to the occurrence of an intervening event or change of 
circumstances so fundamental as to be regarded by the law both as striking at 
the rool of the agreement and as entirely beyond what was contemplated by 
the parties when they entered into the agreement. 


Doctrine of frustration applies to leas¢s under special circumstances. The 
sopinion of Viscount Simon LC, and Lord Wright in Cricklewood Property 
‘trues emempermmrynmmnrn llamas ng ict itereeReNeSnRE 
“ » 
* Civil Regular Suit No, 53 of 1946 and Civil 1st Appeal No. 22 of 1947 of 
the High Court of Judicature at Rangoon. | 
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and lnyvestyient Trust, Lunved v. Lerghtan's Investment Trust, Lenttd a, 
LR. (19-45! A.C, 221 and Pollock on Contract, 12th Edn., p, 247, followcd. 
Under the Defence of Burma Rules it would be an offencé for the landiurd 
{> demand or receive money fram the tenant who has hecome an enemy. 
As no one can speculate upun the duration of war and war once started could 
be presumed, fo be of indefinite duration and 2s this lease involvéd continuous 


efforts on both sides to carry out their parts of the contract and as “the lessee 


did not perform or attempt to perform his part of the contract and the lessor 


“b&d owing to breaches of covenant put an end to the lease and had taken 


possession of the leased premises the lease in the special circumstances was 
terminated by frustration. 


In ve Badische Company, Baver Comfany, etc., LR. (1921) 2 Ch.D. 331 at 
p. 379; Hirji Mulfiv. Cheong Yue Steamship Company, L.R, (1926) A.C. 497 at 
p.510; Halsey and another v. Lowenfeld, L.R. (1916) 2 K.B. 767; Herlock v. 
Beal, LR. (1916) 1 A.C. 486; Bank Line, Limiled y Authur Capel & Co., 
L.R, 11919) A.C. 435 at p. 449 ; Geipel v. Suiith, L.R. (1871-72) 7 Q.B. Cases 404 
at p. 414; Déistington Hematite lron Conipany, Limiled v. Possehi © Cov., 
LL.R. (1916) 1 KB. S11 at p. S14; Loudon and Northern Estates Company v. 
Schlesinger, LR. (1916) 1 K.B. 20; Malihew v. Curling, LUR, (1922} 2 A.C. 180 
Cricklewood Property and Inveshment Trust, Limited y. Letghton's é Dieastancit 
Trust, Limited LR. (1945) A.C, 221, referred to. 


Mere relinquishment due to war circumstances does not.amount to 
surrender express or implied of a lease. 


Shoodan Kurmodar v. Raut Churn Pal, 2) WR. 137; Afuneerttddeen 


v, Mohomed Ali and others, 6 W.R. 67; Ram Chung v. G. C. Chung, 
24 W.R, 344, distinguished. 


When the lessees broke the terms of the lease on the breach of which the 
lessor was entitled to determine the lease and it was impossible for the lessor 
to give notice to the lessee under 111 {g) of the Transfer of Property Act and 
the lessor purported to determine the lease by taking possession, the lease 
was dead and cannot be revived by estoppel or waiver, 


Dendy v, Nicholl, 4 C.B. (N.S.) 376 at pp. 380-1 =140 E.R. 1130 atp. 1132; 
Doe D. Nash v. Birch, 1M. & W. 402 «150 E.R. 490, distinguished. 
On APPEAL + 

Held : Uf notice of lessor of his intention to determine the lease under 
s. 111 (g} of the ‘Transfer of Property Act be given by sending it through 
post itis sufficient compliance of law. Itis not neéessary that notice should 
Teach the lessee. ‘ 7 

Where the notice clearly states that if certain deinands were not {fulfilled 
the notice should be treated as notice of final determination of the lease there 
was sufficient compliance of law. ° a 


On question of frustration, the Chief Justice and Mr. Justice Sharpe 
reserved their opinion. 


Held by BLacpEN, J.; That the doctrine of, frustration did not apply to the 
facts of this case, 


Paradine v..Jane, Alleyn 26, followed. 
Matthew v. Curling, (1922) 2.4.C. 180, distinguished. 


1947] RANGOON LAW REPORTS. 
Beecheno for the plaintiff. 
Foucar for the ist defendant. 


Theis Aloung for the 2nd cefendant. 


THEIN Matne, J.—This is a suit for a declaraticn 


that the plaintiff is entitied to all the rights of a tenant 
of the Elite Cinema under the instrument of lease 
dated the 10th April 1941 (b) possession of the 
said cinema and (c) for damages in the sum of 
Rs. 1,48,100 loss of profit in respect of the said cinema 
from ist February 19+6 until the Lst October 1946 at 
ihe rate of Rs. 1,000 per diem after setting off against 
the entire loss of profit a sum of Rs. 1,02,900 which 
is payable»by the plaintiff to the 1st defendant as rent 
for the said’cinema from the Ist January 1942 to the 
3ist January 1946. 

The case as set out in the plaint is as follows: The 
ist defendant let the said cinema to the plaintid for 
a term of ten years from the ist January 1941 by 
an Indenture of lease which was executed on the 
10th April 1941. In or about the month of February 
1942 the plaintiff had to relinquish possession of the 
cinema on account of the war but he did not abandon 
his right or title to possession thereof. At all material 
times he was able and willing to pay the 1st defend- 
ant the rent which was due and payable under the 
said lease. However, the Ist defendant wrongfully 
and in breach of his obligations to the plaintiff under 
the said lease purported to let the same cinema 
to the 2nd defendant for a term of two years from the 
lst February 1946 by an Instrument of lease which 
was executed on the 26th March 1946 and the 
2nd defendant has entered into and remained in posses- 
sion of the cinema thereby ousting the plaintiff from 
possession of the said cinema and disabling him from 
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making the profit which he would otherwise have 
made by using it in connection with this business c/ 
exhibiting cinematograph films. 

The defence of the Ist defendant is c that the 
plaintiff gave up and abandoned possession of the 


Mans, J “Sinema sometime in February 1942 and thereby 


surrendered any right or title he then had to continue 
in possession of the same, (b) that he has properly 
entered upon and taken possession of the cinema in or 
about the month of April 1942 after satisfying himself 
that the premises had been abandoned.by the plaintiff, 
{c) that he resumed possession of the cinema and 
terminated the lease of the plaintiff for various breaches 
of covenants committed by the plaintiff, (d) that the 
plaintiff was not entitled to any demand in writing for 
the payment of rent before the termination of the lease 
as the plaintiff had by his own act in abandoning the 
premises and leaving no representatives in Burma put 
himself beyond the reach or possibility of service on 
him of any such demand, {e) that he wrote to the 
plaintiff on the 20th of August 1945 and saw him 
personally at Bombay in or about the end of October 
1945 with a view to giving him a chance of resuming 
possession of the premises on payment of all rent that 
would have been due had the lease subsisted but he 
refused to pay any rent, (f) that the lease was terminated 
and became void for impossibility of performance and 
was frustrated by circumstances arisifig out of the war 
in February 1942, (g) that the plaintiff is estopped from 
claiming possession of the cinema and from maintaining 
any claim whatsoever for damages, (k) thatthe damages 
claimed by the plaintiff are unreasonable and grossly 
inflated and (i) that the plaintiff is not entitled to set 
off asum alleged to be due by way of rent and that the 
plaintiff's suit should have been stamped on a value of 
Rs. 2,50,000. 
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The 2nd defendant denies that the lease -datec tre 
26th March’ 1946 was wrongful and in breach of tue 
2nd defendant’s obligation io the plaintiff and ac is 
that it has made imprevements on the cinem: ic the 
vaiue of Rs. 45,022-2 believing in good faith that it is 
absolutely entitled to the possession of the cinems 

In his reply to the written statement oi tne 
lst defendant, the plaintiff has stated (a) that even if 
there was any breach of covenant, it could not avail the 
ist defendant by reason of his having failed either to 
demand in writig payment of such rent and/or to give 
noice in writing of his intention to determine the lease, 
(b) that the Ist defendant has waived breaches of 
covenant, if any, in that he in or about the month of 
October 1945 at Bombay orally agreed to the plaintiff's 
resuming possession of the premises and to the amount 
due to him on account of rent being left in abeyance 
for settlement at a future date and (c) that the 
ist defendant is estopped by his conduct from pleading 
that the lease has been terminated. 

The following issues were framed on the said 
pleadings as suggested by the learned Advocates : 

1, Did the relinquishment by the plaintiff of 
possession of the said premises in February 
1942 amount to a surrender of his right or 
title to possession thereof ? , 

2. Did the Ist defendant take possession of the 
said premises in April 1942? If so, did his 
retaining of the premises amount to a 
termination of the plaintiff's lease ? 

3. (a) Did the plaintiff commit a breach of any 
of the covenants as alleged ? : 

(b) If so, was the Ist defendant entitled to 
- determine the plaintiff’s lease ?, 
(c} Did the ist defendant purport to determine 
the plaintiff's lease ? 
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(d\ If so, has the Ist defendant waived, and/or 
is he estopped from replying ‘upon such 
determination ? 

4. Was the plaintiff at all material times able and 
willing to pay to the Ist defendant the rent 
due under the said lease ? 

. Was it agreed in Bombay in October 1945 
between the plaintiff and the Ist defendant 
that the amount due to the Ist defendant 
on account of rent should be left in 
abeyance for settlement at a future 
date ? 

6. Did the lease become void for impossibility of 
performance out of circumstances arising 
from the war? " 

7, Is the plaintiff estopped from claiming 
possession under his lease by reason of the 
facts set out in paragraph 15 of the 
Ist defendant's written statement ? 

8. To what relief, if any, is the plaintiff entitled ? 
If so, damages in what sum ? 

9. Is the plaintiff's suit under-valued ? 

10. Is the plaintiff entitled to claim suspension of 
his obligation to pay rent by reason of 
the requisitioning of the premises ? 

The leasned Advocates have suggested at the time 
of settling the issues that the issue as to the amount of 
damages might be reserved for refefence in case of 
need to the Official Referee titl after the other issues 
had been decided: and I have accepted their 


Sal 


- suggestion. - t 


_ All the learned Advocates have discussed Issue 
No. 6, i.e, the issue as to whether the plaintiff's lease 
has been frustrated before all the other issves ; and I 
shall deal with it first as I agree with them that it is a 
vital issue. 
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With reference to frustration of contracts Russell J. 
observed in In re Badische Company, Baver Company, 


etc. (1): “ The doctrine of dissolution of a contract by .. 


the frustration of its commercial object rests on an 
implication arising from the presumed common 
intention of the parties. If the supervening events or 
circumstances are such that it is impossible to hold 
that reasonable men could have contemplated that event 
or those circumstances and yet have entered into the 
bargain expressed in the document, a term should be 
implied dissolving the contract upon the happening of 
the event or circumstance. The dissolution lies not in 
the choice .of one or other of the parties but results 
automatically from aterm of the contract. The term to 
be implied must not inconsistent with any express term 
of the contract. These general statements are, I conceive, 
justified by the language used, and the views expressed 
by Lord Sumner in Bank Line, Limited v. Authur Capel 
&Co., [(1919) A.C. 435], and- by the Lords before whom 
was argued the Taplin Case [(1916) 2 A.C, 397].”’ 
Their Lordships of the Privy Council also observed 
in Hirji Mulji v. Cheong Yue Steamship Company (2) 
“ Frustration, on the other hand, is explained in theory 
as a condition or term of the contract implied by the 
law ab initio, in order to supply what the parties would 
have inserted had the matter occurred to them, on the 


basis of what is fair and reasonable, having regard to’ 


the mutual interests concerned and of the main objects 
of the contract; see per Lord Watson in Dahil v, 
Nelson, Donkin & Co. (6 App. Cas. 38, 59), I 
is irrespective of the, individuals concerned, their 
temperaments and failings, their interest and circum- 
stances. It is really a device, by which the rules as 
to absolute, contracts are reconciled’ with a special 
exception which justice denjands.” 

(1) (1921) LR, 2 Ch. D, 331 at p.379, (2) L.R. (1926, A.C. 497 at p. 510. 
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‘% 
yay The question as to whether the doctrine of frustration 


& M Movs can ever be applicable to leases was considered by 


sort AMER, the House of Lords in Cricklewood Properiy and 

ge ae “Tnvestment Trust, Limited v. Leighton’s Invesiment 

— Trust, Limited (1). The actual decision was that 

THEIN 2 5 . R 

Mauxe,}. the doctrine did not apply to the particular lease in that 
case but on the more general question which was consi- 
dered in obiter dictathe House was equally divided, 
Viscount Simon L.C. and Lord Wright were of opinion 
that in certain circumstances the doctrine might apply ; 
Lords Russell ‘of Killowen and Goddard considered 
that it never could apply ; and Lord Porter preferred 
to reserve the point. 

Viscount Simon L.C. spaarved < “The bioad issue 
must first be considered as though it were res integra: 
then I propose to consider the effect of previous 
decisions. Frustration may be defined as the premature 
determination of an agreement between parties, lawfully 
entered into and in course of operation at the time of its 
premature determination, owing to the occurrence of an 
intervening event or change of circumstances so 
fundamental as to be regarded by the law both as 
striking at the root of the agreement and as entirely 
beyond what was contemplated by the parties when 
they entered into the agreement. _ If, therefore, the 
intervening circumstances is,one which the law 
would not regard as so fundamental as to déstroy the 
basis of the agreement, there 1s no frustration. Equally, 
if the terms of the agreement show that the parties 

«contemplated the possibility of such an intervening 
circumstance arising, frustration does not occur, 
Neither, of«course, does it arise where one 6f the parties 
has deliberately brought about the supervening event 
by his own choice. [See the case collected in Joseph 





@ 
(1) LR. (1945) A.C. 221, 
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Constantine Steamship Line, Limited v. fmperial Smelting 
Corpuration, Limiteil [(1942, A.C. 154, 160.] Bu. 
where it does arise, frustration operates to bring the 
agreement toan end as regard both parties forthwith and 
quite apart from their volition. Is there any good reason 
why this conception of frustration should not ever apply 
to a lease of land and result in its premature determina- 
tion Ido not feel able to assert any a priori or absolute 
impossibility, though the instances in which the 
doctrine might apply to such a lease are undoubtedly 
veryrare. * * * * * fo noriial circumstances, 
the estate continues to exist for the period of the 
agreed term—in the present instance, for ninety-nine 
years from March 25, 1936—but it is liable to 
be determined by the landlord’s re-entry for non- 
payment of rent or for breach of covenant. This is 
expressly provided for by clause 4 of the present. lease. 
The question therefore is whether, in addition to 
pre-determination under such express provisions, it is 
possible that: a lease for years should pre-determine 
from a supervening cause which amounts to frustration. 
f so, the term ends, no further rent 1s payable, and the 
lessor recovers the property with all permanent 
. structures erected upon it, at once. It is Said that this 
cannot be so, because a lease is more than a contract 
and amounts to an estate ; but this reasoning seems to 
me to be dangerously near to arguing in a circle ; if we 
assume that érustration can only arise in cases where 
there is a contract and nothing else, the conclusion 
of course follows that frustration cannot arise in the 
case of a lease. * -* * * * Neither, | think, is 
the theofetic possibility of frustration got rid of by 
stressing the complications that might in some cases 
arise between the parties if the relation of lessor and 
lessee is prematurely terminated for all purposes by 
such a cause. In the case of pure contract also, the 
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situation resulting from frustration has raised questions 


K.M. Mop! .of difficulty which, after forty years of doubt, were only 
MoHamep | settled by the decision of this House in Fibross Sfolka 


SIpDIiQuE 
AND ONE. 
THEIN 
Maune, J. 


Arcyjna v. Fairbairn Lawson Combe Barbour, Limited 
fi943) 4.6, 32, * * * © © J pew tur to the 
cases. A careful examination of the decided cases to 
which the Court of Appeal refers satisfies me that it is 
erroneous to suppose that there is authority binding on 
this House to the effect that a lease cannot in any 
circumstances be ended by frustration. * * * * * 
The occasions;* however, on which frustration 
terminates a lease must be exceedingly rare.”’, 

Lord Wright observed : “It is true that.there is no 
reported case in which the rule has been applied and 
that it could be applied only in rare and exceptional 
cases. But the doctrine of frustration is modern and 
flexible and is not subject to being constricted by an 
arbitrary formula, I am not therefore prepared to state 
as a universal principle that it can in no circumstances 
be applied to a lease.” 

Lord Porter who preferred to reserve the point also 
remarked : “ But exceptional circumstances might 
conceivably arise which could be plausibly put forward 
as a cause Of frustration and until it is necessary to 
pronounce definitely one way or the other I prefer to 
reserve the point.” © 

On the other hand Lord Russell of Killowen 
confessed that he was unable to grasp how,the doctrine 
of frustration can ever apply so as to put an end to a 
lease and the respective liabilities of landlord and 
tenant thereunder inasmuch as a lease is much more 
than a contract and the contractual dbligations 
thereunder of each party are merely obligations which 
rare incidental to the relationship of landlord and 
tenant. His Lordship added “I know of no power in 
the court to declare a lease to be at an end except upon 
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findings that. some event has occurred on _ the 


as 


cans 


r 1947 


happening.of which the lease terminates by, reason K, M3 02 


of some express provision contained in the document. 
In such a case the term ends not because the couri 
exercises a power to terminate it, but because in the 
events which have happened the Icase operated only as 
a demise for the shorter period.” 

Lord Goddard, who agreed with Lord Russell of 
Killowen and stated his own reasons shortly, observed : 
“Tt is now sought to apply this doctrine of frustration 
to a lease because circumstances have arisen, and 
restrictions have been imposed, which while not 
divesting the tenant of his interest do prevent him 
from putting the land to the use intended both by him 
and the landlord. Now whatever be the true ground 
on which the doctrine is based, it is certain that it 
applies only where the foundation of the contract is 
destroyed so that performance or further performance 
is no longer possible. In the case of a lease the 
foundation of the agreement in my opinion is that the 
landlord parts with his interests in the demised 
property for a term of years, which thereupon becomes 
vested in the tenant, in return fora rent. So long as 
the interest remains in the tenant there is no frustration 
though particular use may be prevented.” 

Thus, the question as to whether the doctrine of 
frustration can ever apply to put an end to a lease 
remains an open one, and I shall have to decide this 
difficult questton of law myself with due regard to 
their Lordships’ speeches in the said case. 

In view of the fact that the doctrine of frustration 
is really a device to meet the ends of justice, I respect- 
fully agree with Viscount Simon L.C. and Lord Wright 
that the doctrine of frustration may in certain circum- 

stances apply toalease. In my opinion it will apply 
(a) dass the supervening events or circumstances are 
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1947 such as to frustrate the whole object of the lease, 


oo 


K.M. Mopr’ Or (6) if they are such as to destroy the basis of 
Mowamee the lease, e.g. by rendering it impossible for both the 
se owe lessor and the lessee to perform their part of material 


tumm covenants permanently or for an indefinite period. 
Maune, J. With due respect to Lord Russell of-Killowen and 
Lerd Goddard Iam unable to subscribe to the view 
that all contractual obligations under a lease are merely 
obligations which are incidental to the relationship of 
landlord and tenant and that a lease can never be 
terminated by ‘frustration of any covenant or contract 
with reference to such obligations. Some covenants 
may be so material as to form the basis of or the 
consideration for the lease : and frustration in respect 
of such covenants will have the effect of terminating 
the lease. 

t have come to this conclusion as I find the 
arguments of Viscount Simon and Lord Wright more 
convincing, like the learned editor of Pollock's 
“ Principles of Contract”, Twelfth +Edition (see 
nage 247 thereof) and as Lord Porter who preferred to 
reserve the point has conceded “ exceptional circum- 
stances might conceivably arise which could be 
plausibly put forward as a cause of frustration.” 
‘There does not appear to be anything in the laws 
of Burma which militates against the view that a 
lease may be terminated by frustration. In fact the 
learned Advocate for the 2nd defendant has urged that 
section 56 of the Contract Act applies to leases as well, 
‘in view of section 4 of the Transfer of Property Act, 
which provides ‘ The Chapters and sections of this Act 
which reldte’ to contracts shall be taker! as part of 
the Contract Act.” 

I shall now proceed to consider whether the 
plaintiff's lease in this particular case has been termi- 
nated by frustration at all, bearing in mind the 


= 
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observation of Lord W right in the said case that “ the 
doctrine of frustration can only be held to be tae 
able afier a careful consideration of the particular ca 
and, in particular, after scrutinizing the nature of a 
contract and the particular circtimstances of the case.” 
The plaintiff's lease is for a term of ten years 
from the ist January 1941 in respect of a cinema 
theatre in Rangoon (see Exhibit 3) the plaintiff as a 
tenant covenanted in the said lease, inter alia, (a) to pay 
the monthly rent of Rs. 1,500 for the cinema theatre 
without any deduction on the 15th day of each calendar 
month sucseeding the calendar month for which the 
same accrues due, (b) 10 pay a hire of Rs. 700 
per month during the frst 12 months of the said 
term of the lease and Rs. 600 only per month during 
the remainder of the said term for furniture, eleciric 
wiring and fittings, electric lights, fans, motor generator, 
and orchestral equipment and accessories in the said 
theatre without any deduction on the 25th day of each 
calendar month succeeding the calendar month for 
which the same accrues, (c) “ to bear, pay and discharge 
all existing and future rates, taxes, and assessments) 
duties, impositions, outgoings whatsoever imposed or 
charged upon the demised premises, or upon the 
owners or occupiers thereof, except in certain cases” 
and (d) “ to cause all requisite repairs to be done to the 
furniture and electric fittings on the demised premises.” 
The defendant, as landlord, also covenanted in the 
said lease, inter alia, (a) to keep the demised premises 
insured against loss or damage by fire and in case of 
fire unless the insurancé money becomes irrecoverable 
through any act or default of the tenant to expend the 
same in rebuilding and reinstating the demised premises 
as speedily “as possible”, (6) “to keep tlie roof, main 
walls, main drains and external parts of the building 
and the gates and boundary wall of the premises in 
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good and tenantable repair and condition -’, and(c) “ to 


_Tepaint in a proper and workmanlike manner in and 


during the sixth year of the tenancy all work previously 
or usually painted.” 

Besides, the lease contains a forfeiture clause which 
reads: 


“ Tf the rents and hire hereby reserved or any part thereof shalj 
be unpaid for twenty-one days after becoming payable and after 
being demanded in writing or if any covenint on the TENANT'S 
part herein contained shall not be performed or observed, then in 
any of the said cases it shall be lawiul for the LANDLORD at any 
time thereafter ‘to re-enter upon the demised premises or 
any part thereof in the name of the whole and thereupon 
the demise shall absolutely determine without prejudice to 
the right of action of the LanDLORD in respect of eny breach 
of the lessee’s covenants therein contained.” 


Both the landlord’s covenants and lessee’s covenants 
became impossible of performance when first 
Rangoon and then the whole of Burma was occupied 
by Japanese military forces, partly because the plaintiff 
was in India and there was an iron curtain between 
India and Burma, and partly because the plaintiff who 
was admittedly carrying on business in India became 
an alien enemy. The House of Lords has held in 
Sovfracht (VJO) v. Van Undens Scheepvaart En Agentuur 
Maatschappij (N. V. Gebr.) (1) that “Invasion of 
territory, resulting in the enemy being in effective 
control, at the material time, and exercising some kind 
of government or administration over jt, as distinct 
from occupation of a slighter character merely for 
“military purposes, gives the area an enemy character 
and disqualifies local residents ‘from suing in the King’s 
courts.” Besides, the plaintiff became an enemy for 
the purposes of Part XV of the Defence of Burma Rules. 
as he was an individual resident in enemy territory. 


(1) LR. (1943) A.C. 203. 
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[See Rule 97 (6) of the Defence of Burma Rules. } 
So it would be an offence under Rule 98 (1; (in) for tne 
landlord to perform any obligation to him under tne 
landlord’s covenants, whether the obligaticn + ras under- 
taken before or after the commencement of the Act. 
It would also be an offence for the landlord to receive 
any payment from him on account of rent or otherwise, 
as proviso (b) to sub-rule (1) applies only to receipt of 
payment from an enemy of a sum of money due in 
respect of a transaction under which all obligations on 
the part of the person receiving payment had been 
performed before the commencement of the Act and 
as the landlord’s obligations under his covenants to 
the lease remained to be performed after the com- 
mencement ‘of the Act and throughout the period 
of the lease. Halsey and another v. Lowenfeld (1) 
is distinguishable as that was a case in which it only 
remained for the lessee to pay rent and receipt of rent 
was an act permitted by the executive authority. 
Warrington L.J. observed in the course of his 
judgment : 

“It must first be determined what relative obligations of the 
plaintiffs and the defendant remained to be performed at the 
outbreak of war, * * * * * IfIamright so far, the only 
substantive obligations as between the parties to the present action 
remaining to be performed were those to be performed by the 
defendant. O£ these fhe only one with which we are concerned 
‘is the covenant for payment*of the rent. The next question is, 
did the performance of this obligation by the defendant require 
the concurrence gf athe plaintiffs, and, if so, would such concur- 
rence he unlawful? It did require the plaintiffs’ concurrence, 


inasmuch as payment by one party involved receipt by the other, 


It does not follow, however, that such receipt was unlawful, and 
I think the Proclamation of September 19, 1914, establishes that it 
was not, but was an act permitted by the executive authority,” 
{See pages 716-717.) 





2 


(1) LR. (1916) 2 K.B. 707. 
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uishable also on the ground that it was 

2 in whith the lessee had alrcady assigned the 
lease to others sefore he became an alten enemy Jag 
that the assignees in possession remained British 
subjects. 

The landiord’s covenants as well as the lessee’s 
covenants became impossible of performance as there 
was a declaration of war followed by the Japanese 
occupation of Burma, and the Court cannot speculate 
upon the duration of the war of Japanese occupation 
(see McNair’s Legal Effects of War, Second Edition, 
page 92). It must be presumed that the impossibility 
of performance. would be for a period of indefinite 
duration, In Horlock ae Beal (1), Lord Shaw of 
irate relia observed : “In my humble opinion that 
stoppage and loss, having arisen from a declaration of 
war, must be considered to have been caused for a 
period of indefinite duration, and so to have effect 
a solution of the contract arrangements for and 
dependent upon the completion or further continuance 
of the adventure.” 

His Lordship quoted this passage in Bank Lite, 
Limited vy. Authur Capel & Co, (2), and observed: 
‘And I cited it because it appears to me that the rule 
or principle there set forth applies in identical terms 
as well tocthe case of declaration of war as to the 
requisition of the ship by reason of the exigencies of 
war, and for an indefinite time, as in the present case.’ 
These observations of His Lordship may be compared 
with the observation of Lush J. in Geibel vy. Smith (3) 
that “A state of war must be presumed fo be likely to 





,continue so long, and so to disturb the commerce of 


merchants, as to defeat and Gesisoy the object of a 
commercial adventure like this.” 





(i) L.R, (1916) 1 A.C, 486, (2) L.R, (1919) A.C, 435 at p. 449. 
(3) L.R, (1871-2) 7 Q:B. Cases 404 at p. 4146 
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So the principle underlying Distingto. denetite 
i 


frou Couipany, Linttied v. Possehl & Co.'° > where 
was held tha.a contract imvolving coutinuon: :forls on 


both sides was dissolved on the outbreak of war 


between the United Kingdom and Germany, will apply 
to this case. In the course of his judgment in that 
case, Rowlatt J. observed : 


“ This contract does not provide for performance of a future 
act oraseries of disjointed acts, some immediate and others 
more remote, This contract involves the parties in a continuous 
relation involving efforts on both sides, of which the essence is 
continuity. To affirm such a contract as standing generally 
although at the present time and for an indefinite period it 
cannot be acted on is not to maintain the original contract, but to 
substitute a different contract for it. To say that the ccntractual 
obligations shall exist now ard henceforth and to zav that they 
cannot be’ performed now and that no one knows when they will 
become performable again is, having regard ‘to the nature of the 
obligations in this case, a simple contradiction. The result is that, 
the war having interfered with the performance of this contract, 
the contract is dissolved.” 


The landlord’s covenants as well as the lessee’s 
covenants must accordingly be deemed to have been 
frustrated. These covenants are of the essence, as it 
were, of the lease. They formed the very basis of the 
lease and their performance is fundamental to it. 
Their frustration means destruction of the very basis of 
the lease. So the lease must fall with them. (Cf 
Lord Wright’s remarks at page 240 of 1945 Appeal 
Cases.) 

London »a@nd Northern Estates Company v. 
Schlesinger (2) is distinguishable as that was a case in 
which the contract could still be performed. Lush 
observed’ at page 24°of the said ruling: ‘“ But here 
the consideration for which the appellant agreed to pay 





(1) L.R. (1916) 1 K.B. 811 at p, 814. (2) (1916) LR. 1 K.B. 20. 
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the rent was not confined to his right of personally 
residing in the fat; he obtained the right, subject to 
certain conditions, to assign or sub-let the premises to 


‘ other persons. As the contract could be performed 


without his personal residence, the fact that his 
personal residence was prohibited by the Order did 
not make the performance of the contract impossible.” 

Matthew v. Curling (1) is also distinguishable. 
That was a case in which the lessee had assigned the 
lease and the executors of the assignee remained in 
occupation of a considerable part of the demised 
premises and paid rent for the whole. Bankes L.J. 
observed at pages 184 and 185 of the said ruling: 
“For reasons which appeared to them sufficient, and 
which it is quite easy to understand, the executors 
appear to have considered it to their interest to treat 
the lease as subsisting, and the occupation of the 
military authorities, although not that of a sub-tenant 
or assignee, as an occupation from which they might 
reasonably expect compensation in lieu of rent, and a 
substantial contribution towards dilapidations: see 
Mr. Oglivie’s letters of June 3, 1918, and February 15, 
1919. 

Whatever their motives may have been, it seems to 
me clear that Major Richardson’s executors never 
considered that they had been evicted from any part of 
the demised premises ; they continued to pay rent for 
the whole, * * * *, There is first of all,the fact 
that the lease is not for this purpose a divisible contract. 
If the doctrine applies, the lease as a whéle is at an end. 
It is difficult to see how this can be, having regard to 
the fact that the executors continued in occupation of 
a considerable part of the demisted premises, and paid 
rent for the whole.’ : 


{1) L.R. (1922) 2 A.C, 180, 
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Cricklewood Property and Investment Trust, Limited 


44y 


1947 


v. Leighton’s Investment Trust, Lintited (4}1s also distin- kM. Moni 


guishable, There the lease was for 99 years and had 
more than 90 years to run and the defence raised was 


“No obligation on the part of the (appellant) company’ 


to erect shops upon any of these fourteen sites arose 
until after the outbreak of the present war. By reason 
of the outbreak of the war the demand for these shops 
ceased, finance for their erection became unobtainable, 
and the restrictions placed by the Government upon 
building and materials therefor made it impossible to 
erect shops upon any of these sites or to continue the 
development of the same.’ Viscount Simon L.C. 
observed..in the course of his speech at pages 231 to 
232: “The lease at the time had more than 90 
years to run, and though we do not know how long the 
present war, and the emergency regulations which have 
been made necessary by it, are going to last, the length 
of the interruption so caused is presumably a small 
fraction of the whole term. Frustration, where it exists, 
does not work suspension but brings the whole arrange- 
ment to an inevitable end forthwith. Here, the lease 
itself contemplates that rent may be payable although 
no building is going on andI cannot regard the 
interruption which has arisen as such as tq destroy the 
identity of the arrangement or make it unreasonable to 
carry out the lease according to its terms as soon as the 
interruption in building is over: this is the nature of 
the test for frusiration suggested in the well-known 
case of Metropolitan Water Board v. Dick Kerr & Co., 
Lid., [(1918) A.C. 199]. I therefore conclude, on the 
facts, that the liability for rent under the covenant 
continued, uninterrupfed.” 

So my finding on Issue No. 6 is that under the very 
special circumstances of the case, the lease has been 

(1) L.R. (1945) A.C, 221. 
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terminated: by ‘rustration of its very object and aisc 
of the cotesz <i cf both the tandlord and “he 
' lessee. , 


I shall now proceed to consider Issue No. 1, se. 
whether the relinquishment by the plaintif of 
possession of the said cinema theatre in February 1942 
amounted to a surrender of his right or title to 
possession thereof. ; 

The plaintiff who was a permanent resident of 
India had Mr. D. Hazary (witness No. 1 for the 
plaintiff) as his agent to look after thé cinema theatre 
in Rangoon. Mr, Hazary had to close the cinema on 
the 23rd January 1942 as the business was very 
bad and had to leave Rangoon for India on the 
28th January 1942 on account of the war with Japan. 
However, before he left for India he asked one 
Mr, Sorabji to look after the cinema theatre and left 
Rs. 500 with him to meet miscellaneous expenses in 
connection with it. He also entrusted the keys of the 
operating room and motor room to his chief operator 
Mr. Swamy (witness No, 3 for the plaintiff), He then 
intended to come back to Rangoon within a few 
months. Mr. Swamy has given evidence of his having 
found Mr. Sorabji in charge of the cinema theatre, 
Mr. Hazary’s departure and also of his having had to 
hand over the keys of the said rooms to Pe Shin and a 
Japanese Military Officer by the name of Mr. A. C. Eski 
after receipt of Jexhibit D, dated the 6th June 1942, 
from Pe Shin, Under these circumstancés the 
plaintiff or rather his agent Mr. Hazary ¢annot be said 
to have abandoned the cinema theatre and yielded it 
up to the ist defendant as landlord. 

In support of his contention ,that the plaintiff or 
rather his agent Mr. Hazary must be deemed to have: 
abandoned the cinema theatre and thereby surrendered 
it to the lst defendant, the learned Advocates for the 
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dzi:ndants have reliec upon Shoodan Kits a V. 
Rast Churn Pal (1 i y unceruddeen v. Mahe: :? Ab 
aud others (2), and Ram Chung v. G.C, Chii-g (3)e 
However ail these cases occurred in time of peaces 
The first was a case in whicha ryot left his lands 


ve 


“making no provision asto their management oy the” 


payment of hisrents.” Thesecond is a case in which a 
ryot went away from the land without any reason and 
neither cultivated it nor paid rent for it for some years. 
The third is a case in which a ryot, without giving any 
notice and without any excuse went away from the 
land neither cultivated it nor paid rent. It does not 
appear whether in any of those cases ,the ryot held a 
lease fora definite number of years. However, they are 
all cistiguishable from the present case inasmuch as in 
those cases the iniention of the ryot to abandon the 
land was quite clear from his conduct in leaving the 
land without making arrangements for cultivation or 
for payment of rents. In the present case Mr. Hazary 
did make arrangements with Mr. Sorabjiand Mr. Swamy 
to look after the cinema theatre and the machines in 
the rooms therein. He also intended to return within 
afew months. So my finding on this issue is that the 
relinquishment of possession under the circumstances 
prevailing in February 1942 did not amount to a 
surrender of the lease. 

As I have found that the lease has been terminated 
by frustration, itis really not necessary for me to come 
to any finding on the “remaining issues, 

However, I shall record my findings on them briefly. 
With referefice to Issue No. 3, I would have held that 
the plaintiff has committed a breach of the covenants 
(a) to pay monthly rent “on the 15th day of each 
calendar.month succeeding the calendar month for 





(1) 2 WAR. 137. (2) 6 W.R. 67. 
‘ (3) 24 W.R, 344. 
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tl which the same has accrued due”, (b) -to pay the 
<< M,Mobr, Monthly hire for furniture, fittings, etc. ‘on the 25th 
Mowamen day of each calendar month succeeding the calendar 
spieve ‘month for which the same accrues due” and (c) to 

tony 7 Cause all requisite repairs to be done to the furniture 
Maune, J. and fittings, and thatthe 1st defendant was entitled to 
determine the lease under the forfeiture clause, if the 
lease had not been terminated by frustration. 

The Ist defendant returned to Rangoon in April, 
1942, i.e. after the Japanese occupation of Rangoon. 
He then found that punkahs, bulbs, most of the electric 
fittings, some of the chairs and hanging curtains had 
been removed from the cinema and that there was no 
one in charge of it. So he locked the door aud kept a 
durwan there. a 

He then applied to the Peace Preservation 
Committee and obtained their permission on the 
6th June, 1942, to take possession of the cinema on 
behalf of his co-heirs. 

Japanese military authorities used the cinema from 
the same month till about January, 1943, bui the 
1st defendant appears to have in possession thereof since 
they ceased to use it. It was requisitioned from his 
possession by the British Army on the 5th June, 1945 ; 
and according to him the requisition order (Exhibit 4) 
was served on him in his office in the cinema itself. 
It was derequisitioned and returned‘to him on the 
15th March, 1946. (See Exhibit Jt) 

So if the lease had not been frustrated, I weal have 
held thatthe ist defendant had purported to determine 
the lease. In this connection it must be remembered 
that it was then impossible for him to give any notice in 
writing as required by the lease or by sectign 111 (g) 
of the Transfer of Property Act to the plaintiff who was 
an enemy residing and carrying on business in India— 
an enemy country, : 


* 
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Issue No, 3 (2) must be considered together with 
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Issue No. 5 as the plaintiff's case is that the Ist defend- x. MM Mon 


ant ‘‘ waived such breach or breaches of’ covenant 
in that he in or about the month of October, 1946, at~- 
Bombay orally agreed to the plaintiff's resuming 
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possession of the premises and discussed with the Maune, J. 


plaintiff the ‘payment by the plaintiff of arrears of rent 
and agreed that the amount due to the defendant on 
account of rent should be left in abeyance for settlement 
at a future date” and that “the defendant is estopped 
by his said conduct from pleading that the lease was 
thereby terminated.” (See paragraphs 2 and 3 of the 
plaintiff's reply to written statement.) Besides Issue 
No. 4+ as to whether the plaintiff was at all material 
times apvle and willing to pay the Ist defendant the rent 
due under the lease must be considered along with them, 
as it has an important bearing on them. 

The ist defendant’s case is that he availed himself 
of the opportunity he got by his being required to give 
evidence for the Government of Burma in a criminal 
case in India against Ramzan Ali to see the plaintiff 
in Bombay and give him the last chance to pay all the 
arrears of rent and take the cinema, that the plaintiff 
then asked him how he (the defendant) could expect 
him to pay such a large amount for nothing, that the 
plaintiff refused io pay even Rs. 50,000 on account, 
that the plaintiff actually told him that he could not 
pay a pice on account of rent and that he accordingly 


told the plajntiff then and there he would not give the . 


cinema or the lease back to him. 

The plaintiff stated under cross-examination (at 
page 10 of his evidence) “I may have said ‘Do you 
expect mé to pay the rent for four years for nothing ?’” 
He also admitted (at page 11) that the Ist defendant 
asked for Rs. 50,000, that he replied ‘‘whenI come to. 
Burma, then it will be settled, I cannot pay Rs. 50,000. 
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straightaway to-day’, and that he did not even make a 
counter-proposal to pay a less amount on account (at 


. page 18). He explained that the settlement was to be 


made in Burma when he came to Burma “ because it 
was so uncertain when the military would give up 
possession, what would be the position and all that ” 
(at page 18). 

In fact he has admitted that he was then hoping for 
something less than “full settlement’’, ie. that he 
would have to pay less than the full rent (at page &). 

In this conneetion the plaintiff's conduct both before 
and after the interview at Bombay must be taken into 
consideration. 

Ramzan Ali who was then in India asked for the 
rents of the cinema for November and December 19+1 
and a part of January, 1942, from the plaintiff by his 
letter dated the 21st July, 1942 (Exhibit A), on benalf 
of the ist defendant ; and the plaintiff replied ‘So far 
as the rent for December and January is concerned | 
would like to discuss the matter with you; as the 
theatre was run by me during these months at a great 
loss, apart from the huge loss suffered by me by way of 
losing all the things in the theatre belonging to me.” 
When Ramzan Ali saw him personally in December, 
1942, he paid rents only up to the end of December, 
1941 (see the receipt Exhibit F); and when he was 
asked in the course of his cross-examination “ Would 
you have paid the rent for the remainder ,of 1942 up 


“ to December, 1942, if he had demanded it?” he replied 
. “Well, I will not say that” and explained “ Not that I 


was unwilling to pay but when the affairs of the theatre 
would be settled and I get possession of thé theatre, 
i am prepared to come to some settlement about it ”’ 
{at page 8). ‘ 

So it is fairly obvious that at the time of the 
interview in Bombay, the plaintiff was not prepared to 
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pay any rent for the period commencing with the 


Ist January, 1942, and chat he would be prepared to. 
negotiate with the plaintif for settlement of rents {at_ 


a reduced amount) only after he had returned to 
Rangoon and obtained possession of the cinema. 

I do not think that the Ist defendant would have 
agreed to his proposal inasmuch as the proposal does 
not contain a firm offer to pay any definite amount on 
any specified date and the ist defendant himself was 
being pressed hard by the mortgagees of the cinema 
for payment of the mortgage-debt. ~-, 

Ramzan <Ali ceased to be an agent of the 
ist defendant when he became an enemy on account, 
of the Japanese occupation of Burma [see Sovfracht 
{V/O) v. Van Undens Scheepvaart En Agentuur Maais- 
chappij (N. V. Gebr.) (1)] but the plaintiff's conduct in 
the transaction with him cannot be ignored, It is not 
even alleged that at the said interview there was an 
agreement also about repairs to furniture and fittings. 
If there had been an agreement to settle the question 
of rents in Rangoon at a future date, one would have 
expected them to have discussed and come to an 
agreement about repairs to furniture and fittings also, 
as there had been so much damage to and go much loss 
of them. . 

The plaintifi’s subsequent conduct as well as that 
of the ‘Ist defendant also indicate that there was no 
such agreement. 

The cinema theatre having been requisitioned for 
the British Army on the Sth June, 1945, as per Exhibit 4, 
from the possession of the Ist defendant, he has put in 
a claim for payment of rent compensation in respect 
thereof on the 18th July 1945 (see Exhibit 5). He was 
then informed that the Area Hirings Officer was unable 


sto pay rent “until it has been established whether the 


(1) L.R, (1943) A.C. 203. 
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lease to Kiki Merwanji Modi is still in force.” (See 


Exhibit 8, dated the 6th September 1945). So he must 
have infortned the said officer shortly after his return 


‘from Bombay that the plaintiff's (Modi’s) lease had 


been terminated as no rent had been paid since 
December 1941 since we find that the said officer 
wrote to Mr. Modi that he (the 1st defendant) claimed 
that Modi’s lease was void as no rent had been paid 
since December 1941. (See Exhibit. 1, dated the 
28th November 1945 and Exhibit 10, which is only a 
copy of Exhibit 1.) The said officer wrote to the 
Peart again on’the 4th January 1946 stating inter alia 

(1) The requisition order was served on the owner 
Mohamed Siddique then in possession, on the 
5th June 1945. * * * * * (3) The validity of 
your lease is questioned by the owner, his opinion 
being that the lease is prejudiced by the non- 
payment of rent for the period from December 1941. 
* * & # © T propose to effect payment with 
Mohamed Siddique unless you furnish me with a 
valid reason for notso doing * * * * ¥*” (Seg 
Exhibit G, dated the 4th January 1946.) The plaintiff 
in bis lengthy reply to Exhibit G did not say a word 
about the alleged agreement to leave the question as to 
the amount due to the defendant on account of rent in 
abeyance for settlement at a future date. It merely 
stated therein : 


““T had the pleasure of meeting the owner, Mr. Mohamed 
Siddique in Bombay recently when he was here 4nd he never 
mentioned anything about such question of validity to me. 
Hé mentioned to me about the payment of rent during the period 
of the Japanese occupation and he was satisfied when I explained 
to him the whole situation and informed with about‘my corres- 
pondence with the Government of Burma on this question. * * * 
You have asked me to furnish a valid reason from me in 
fifth paragraph of your letter and as such, I may for your 
information state that the owner of a premises is not entitled to 
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sssession of a ledsed out premises by summarily questioning ins 
lidity cf the leasu for any breach of the covenants of 1: 
less he is reinstated into the premises by his suing ihe 
- such breach or breaches under the ordinary law. Here the 
no brexeh except for non-payment of rent durirg the Japunes 
cupadion and which was beyond the power of the ‘ess 
self and 2 have tlreacdy approached the Government oF Nee 
this subject.” (Sve Exhibit H.) 






If there really had been any agreement as alle; 
nuld have referred to it in his reply to the sai 
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anct tive 
sged agreement at Bombay. in tie course of his 
SS- examination he was asked if he was not surprised 
en he received Exhibit 1 so shortly after the 
defendant had agreed to let the whole question of 
t stand over, and he replied that he was not. His 
danation is : 


‘It was not surprising. I thought that Mr. Siddique was 
ig to get the rent for the reoccupation period. * a eS 
as not surprised in view of the fact that the rent wes to be 
ined from the Military—that was my impression—there was 
bsequent letter from the Area Hirings Officer.” 

: subsequent letter referred to is 
ubit G, dated the 5th June 1945. 

Even Exhibit 2, which is'a notice sent by 
isrs. Basu and Ventatran, Advocates on behalf of 
plaintiff, to the defendants on the 30th August 1945, 
s not contain any reference whatsover to the agree- 
it to*postpone the question relating to the amount 


ent due frpm the plaintiff to the Ist defendant for 
lement at a future date. 
29 
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The plaintiff's reply to the ist defendant’s written 


K.M.Mopi statement, which is dated the 12th December 1946, 
Monamen merely stated that the agreemént was “that the amount 
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due to the defendant on account of rent should be left 
in abeyance for settlement at a future date.” It was 
only when evidence was led that the plaintiff stated 
that the question as to the amount of zent was agreed 
to be left in abeyance for settlement in Rangoon when 
he obtained possession of the cinema theatre. 

Under these circumstances I am of the opinion that 
there is considerable force in the argument of the 
learned Advovates for the defendants that the allegation 
of this agreement has been mace only on afterthought 
and that there really was no such agreement at all. 

The learned Advocate for the plaintiff has: argued on 
the authority of Doe D. Nash v. Birch, 1 M. & W. 402 
(1), that even if there was no agreement at 
Bombay as alleged by the plaintiff, there admittedly 
has been a demand for payment of rents, and that 
forfeiture for non-payment of rent and for breach of 
covenant as regard repairs must therefore be deemed 
to have been waived under section 112 of the Transfer 
of Property Act. However, a lease which has been 
terminated by frustration or by the landlord having 
actually “exercised the right of re-entry under a 
forfeiture clause is dead and it cannot be revived by 
estoppel or waiver [see Dendy v. Nicholl, 4C.B. (N.S.) 
376 at pages 380 and 381-140 E.R. 1130 at 
page 1132]; and I have already found that the lease 
had been terminated by frustration and that the 
ist defendant had exercised his right of entry under the 
forfeiture clause long before his interview with the 
plaintiff at Bombay. Doe D. Nash v. Birth was a case 
in which the landlord had not yet exercised the right 
of entry and the tenant was still in possession of the 

(1) 150 E.R, 490, 
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premises. The presen. case is one in which the land-. 
lord, who had already exercised the right of re-entry 
and thereby terminated the lease, was prepared to let 
the plaintiff have the cinema again if the plaintiff was: 
prepared to pay the rents which had accrued due since 
the Ist January 1942, and who then and there informed 
the plaintiff, after the plaintiff's refusal to pay the rents 
or even Rs. 50,000 on account, that he would not let 
the plaintiff haye the cinema again. Parke B. heid in 
the said case “ that an absolute, unqualified demand of 
the rent, by a person having sufficient authority, would 
have amounted to a weaver of the forfeiture,” What we 
have here is not an absolute. unqualified demand of the 
rent; it was really an offer to let the plaintiff have the 
cinema’ again if he would give the rents since the 
ist January 1942. Parke B. himself has observed at 
page 406 of the ruling (page 492 of the English Reports), 
“ You may say that a demand of rent is not a forfeiture, 
because the landlord in effect says, if you will pay me 
the rent, I will accept you as tenant, and the tenant does 
not do so ; therefore it is incomplete.” 

So I find on Issue No. 4 that the plaintiff was not, 
at all material times, willing, although he might have 
been able, to pay to the Ist defendant the rent due 
under the said lease. I also find on the Issue No. 5 
that there was ne agreement between the plaintiff and 
the Ist defendant that the amount due to the 
1st defendant on account of rent should be left in 
abeyance for’ settlement at a future date, With 
reference to Issue No. 3 (b), I find that the 
ist defendant has not waived and is not estoppéd 
from relying upon the termination of the lease. 

With teference to Issue No. 7, i.e. a8 tb whether the 
plaintiff is estopped from claiming possession under 
his lease by reason of the facts sét out in paragraph 15 
of the 1st defendant’s. written statement, if the lease 
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had not been terminated by frustration, and otherwise I 
would have answered the issue in the negative inasmuch 
as he has put ina claim for rents with the Area iflirings 
Officer for the period, during which the cinema theatre 
was requisitioned for the British Army, claiming that 
the lease was still subsisting as per Exhibit 11, dated 
the 10th November 1945 fet Exhibit H,, dated the 
Lith January 1946, i.e. before the ist defend- 
ant granted a lease of the cinema theatre ic the 
Qnd defendant. The said officer informed the 
ist defendant of the plaintifi’s claim by Exhibit 9, retin 
the 28th November 1945 and the Ist defendani t has 
been unable up to date to ae rent for the. ~ inema 
theatre from the British Military authorities on ac 

the claim that has been put in by the pleintif 
Under these circumstances the plaintiff cannot be said 
to have stood by taking no action whatsoever before the 
cinema theatre was iease 4 to the 2nd defendant. 

Issue No. 10 as to whether the plaintiff is entitled 
to claim suspension of his obligation to pay rent by 
reason of the premises having been requisitioned by 
the Military authorities need not be discussed at any 
length. Itis common ground that even if the plaintiti 
were to get the rent for the period during which the 
cinema theatré was requisitioned and used by British 
Military authorities he must make it over to the 
Ist defendant (cf Exhibits G .and H). Besides, 
the question of suspension cannot arise as the lease 
itself has been terminated by frustration and otherwise. 
- The only issue which now remains for discussion is 
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the, 9th issue as to whether the plaintiff's suit is under- 


valued. With reference to this issue, the learned 


_Advocates did mot ask me to treat it as a prekminary 


issue, and it appears from the arguments at the close of 
the hearing that one of the objects of the defendants in 
raising this issue is to emphasize that the plaintiff has 
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never tendered nor offered the rent for the period of ° 


453 


194 





Japanese occupation and thereafter, and that «ven in KM. Mop 


this suitthe is claiming only to set off the renis cue frora 
him against such damages as he may be entitied to. 
They have actually referred to section 114 of the 
Transfer of Property Act and argued that the plaintiff, 
who has been out of possession for so many years, cannot 
be ina better position than a lessee in possession, 
' who is being sued for ejectment on the ground that 
this lease has been forfeited for non-payment of 
rent. Even inthe case of such a lessee he has, under 
section 114,to pay ortender tothe lessor the rent in 
arrear, together with interest thereon and _ his full costs 
of the sult, or give such security asthe Court thinks 
sufficient. — 

Mr. ~“Foucar, the learned Advocate for the 
1st defendant, has also contended on the authority of 
Ram Dev and another y. Pakhiram (1) that the right 
to set off a debt against the plaintiff's demand is with 
the defendant and that a plaintiff cannot compel a 
defendant to make a set-off. However, in that case the 
debt which was deducted by way of set-off was due 
from the plaintiff to the defendant on account of an 
entirely different transaction ; whereas, in this case, the 
plaintiff's damages cannot be determined without taking 
into account the rents that he would have to pay to the 
Ist defendant for the ,cinema theatre. The plaintiff's 
claim for damages is for alleged breach of the landlord’s 
covenants in, the lease and the rent, which must be 
taken into consideration in determining the amount of 
actual loss to the plaintiff, is payable under the lessee’s 
covenants inthe same lease. So, I am of the opinion 
that the plaintiff's suit has not been undez-valued. In 
this connection, I may add (1) that the Ist defendant's 
case, in the alternative, is that the damages claimed by 


(1) (1894) LL.R. 21 Cal. 419. 
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the plaintiff are unreasonable and grossly inflated 
(2) that the plaintiff has made mistakes (a) in including 
in his claim the sum of Rs, 8,000 which has never been 
paid by the Claims and Hirings Directorate to the 
‘ist defendant for the period of requisition at all and 
(5) in having claimed damages from the Ist February, 
1946, although as a matter of fact the cinema theatre 
was derequisitioned only on the 15th March, 1946. 
(See Exhibit J.) 

The plaintiff is not entitled to any relief. The suit 
is dismissed with costs. The defendants are entitled 
to two separate sets of costs. 

Plaintiff then preferred an appeal which was heard 
by a Bench of three Judges and the following judg- 
ments were delivered, 


RoBerts, C.J.—This appeal has been heard bya 
Bench of three Judges by reason of the exceptional 
conditions prevailing. There would not have been time 
to refer a possible disagreement between two Judges to 
a third Judge so as to obtain a decisive judgment before 
the transfer of power, and we were informed at the 
outset that the appeal raised the question of whether 
the doctrine of frustration could be applied toa lease 
for a term.of years. This difficult point has been 
the subject of disagreement in the House of Lords 
[Cricklewood Property and Investment Trust, Limited v. 
Leighton’s Investment Trust, Limtted (1)]and cannot be 
said to have been finally decided. But weare not sitting 
as a Full Bench to hear a reference on“ this question, 
but as a Bench of three Judges hearing the appeal. 

‘ The plaintiff-appellant K. M. Modi is a resident of 
Bombay and a cinema propriétor. In the month 
of April 1941°hé was grarited a lease for ten years of 
the Elite Cinema, Rangoon, by the Ist respondent 


(1) L.R, (1945) A.C, 221, 
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Mohamed Siddique. The appellant appointed a 
Mr. Hazary to be manager of the cinema and all went 
well until December 23rd, 1941, when there was a heavy 
air raid by the Japanese upon Rangoon. The cinema 
was closed for a few days, but then reopened. 
Business, however, became very poor. There had been 
asecond air raid on December 25th and there were 
repeated alerts after this date, and some further raids 
took place. The Japanese invaded Burma and drew 
closer and closer tc: Rangoon. More and more people 
left the city and there was a growing dislocation of its 
normal activities. On January 23, 1942, Mr. Hazary 
closed the cinema. He left a Mr. Sorabji to look after 
it and entrusted the kevs af the operating room and 
motor room to the chief operator Mr. Swami: on 
January 28th Mr. Hazary left by boat for Calcutta. 
Mr. Swami went to Twante on January 29th but 
returned twice in February to Rangoon in order to 
inspect the machinery at the cinema. On the first 
occasion Mr. Sorabjianda durwan Bagwandin were 
there but on the second occasion nobody was there. 
The cinema was locked and Mr. Swami being unable 
to enter did not visit Rangoon again until summoned 
there during the Japanese occupation. He worked at 
the cinema for about ten months under the Japanese 
military authorities, and says that this period was over 
in March 1943. Meantime Mr. Siddique had been in 
Rangoon except for a périod between February 19th 
and some time in April 1942. He applied to the 
authorities for *possession of the Elite Cinema and 
certain other buildings, and when the Japanese military 
authorities ceased to use the cinema for their own 
purposes he resumed control of it. Indeedon his very 
first visit in April 1942 finding the cinema untenanted 
he closed the door, locked it, and kept a durwan in 
- charge. 
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Before leaving the cinema the appellant’s manager 
had paid rent either to Mr. Siddique’or to his clerk 
Ramzan Ali. It appears from the Exhibit Y that 
Rs. 1,500 was paid to Ramzan Alias part payment of 
rent for November 1941. This was the actual sum 
reserved as monthly rent in the lease (Exhibit 3) but in 
addition a further Rs. 700 a month was due for the 
hiring of furniture and accessories for each month 
in 194] and Rs. 600 a month thereafter. Mr. Hazary 
had money to pay for the November rent but not for 
any more. Mr. Sorabji was not instructed to pay rent 
and only Rs. 500 was left with him to pay Mr. Swami 
and a durwan and to meet petty expenses till such time 
as it should be exhausted, ° 

Ramzan Ali left for Indiain 1942 and wrote to 
Mr. Modi on July 21 of that year asking for Rs. 3,000 
rent for November and December and part of January 
and suggesting that details of the accounts might be 
gone into later. According to Mr. Siddique, he had no 
authority to write such a letter. However, Ramzan Ali 
and Mr. Modi met in Bombay in December 1942 and 
Mr. Modi paid him Rs, 4,602-8 for rent and taxes up to 
the end of December 1941. 

Mr. Siddique left Rangoon for India about the 
end of September 1945. But on August 20, 1945, 
according to his evidence, the veracity of which was 
not challenged, he wrote a Jetter to Mr. Modi from 
Rangoon of which Exhibit 16 is the office copy : 

*Vour agent had left the Elite Cinema (wali Hall) unattended’ 
and all the valuable furniture, electrical fittings, etc., which were 
given to you for safe custody during the term of lease were looted. 

Please substitute them immediately in same condition as they 
were first delivered to you. Moreover, please send all the arrears 
of rent due without any more delay. 


If the above demands are not fulfilled, please treat this as final 
notice of the termination of lease.” 
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Mr. Modi stated in evidence, and his veracity, 
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was hot “challenged either, that he never received” K M. Moo 


this letter. When: Mr. Siddique reached India he 
telegraphed to Mr. Modi and a meeting was arranged 
between them and took place in October 1945. 
There are two versions of what happened at the 
meeting. Mr. Modi’s version is that Mr. Siddique first 
explained that he had managed to leave Burma as 
he was wanted to give evidence in a case against 
Ramzan Ali." Mr. Modi showed him the receipt for his 
final payment to Ramzan Ali and the witness continued : 





“ Then we hada fine chat among ourselves and he asked me 

about the position of the theaires in Burma whether I would come 
down td Rangoon and occupy it again. I said that I certainly 
would come down to Rangoon. He said that the theatre was at 
that time requisitioned by the military and was in their possession 
but he would try and get it derequisitioned as soon as he could. 
Then he asked me about therents of the Japanese occupation 
periods. I told him that when I came over to Rangoon I would 
deal with it. He was satisfied and told meto come over to 
' Rangoon.” 
Mr. Modi said that the letter of August 20th was never 
referred to. In cross-examination he stated that he 
might have said ‘Do you expect me to pay the rent for 
four years for nothing” and Mr. Siddique asked for 
half a lakh of rupees: he saidin reply that everything 
would be settled in Burma. 

Mr. Siddique agreed that Mr. Modi said he had paid 
somé rentto Ramzan Ali but cannot remember being 
shown aregeipt. He professed to havea very poor 
recollection of the conversation, but said that after somé 
talk on general topics he asked whether Mr. Modi had 
received his letter from Rangoon asking him for the 
rents due during the Japanese period, whereupon 
Mr. Modi smiled and said ‘‘ How can you expect such 
a big amount from me.” Mr. Modi said he could not 
pay and had consulted lawyers and had been advised 
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not to pay : “I told him that if he would not pay the 
rent I would not give back the hall and would cancel 
the lease. He asked me to wait till he came over to 
Burma and saw the condition of the hall and that he 
would reconsider the matter. I said that could not be 
done.” 

Then Mr. Siddique suggested a payment of half 
a lakh of rupees and Mr. Modi replied that he could 
not pay a single pice. It was not correct that the 
question of rent was allowed to stand over. At the 
conclusion of the interview Mr. Siddique regarded the 
lease as having come to an end, but what he was 
contemplating was not a fresh lease but the continuation 
of the old lease if the rent were paid. So far-as his 
recollection went the question of getting the cinema 
back from the military authorities was never discussed. 

Thereafter both sides claimed rent from the British 
military authorities who were in possession of the 
cinema and on November 10th, 1945, the appellant 
wrote a letter to the military authorities at Delhi in 
the following terms : 


“DEAR Sir, 
Re-Elite Theatre, Rangoon. 


I understand that the above cinema is being used by the 
Services for shGwing films to troops since about March 1945. As 
you are aware I am the lessee of the said theatre since 1941, and 
have a long lease with the landlords for ten years, As such, I 
shall feet obliged if you kindly arrange to pay me the rent at the 
rate of Rs. 2,100 per month from the exact date of the Services 
having occupied the said theatre, In return I am réquired to pay 
the rent to the Jandlords as they have demanded the same 


from me, 


Thanking you in anticipation, 
Yours faithfully, 


K. M. Mopt 
Managing Dirastor, 
Western India Theatres, Lid.” 
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The only possible demands of rent from the 
landlords.to which Mr. Modi could be referring would 
be the letter of August 20 which he says he never 
received, or the interview in Bombay with Mr. Siddique 
as to which Mr. Modi does not now say that 
Mr. Siddique persisted in a demand for rent but says 
that it was agreed that the whole matter should stand 
over till he had returned to Burma. 

In March 1946 the Ist respondent granted the 
2nd respondents a lease of the premises for two years. 
Subsequently the plaintiff brought a suit for a 
declaration—possession of the cinema, and damages 
for loss of profit since the granting of the lease to the 
2nd respondents, setting off against this the rent which 
he pleaded. he was at all material times ready and 
willing to.pay. 

The ist defendant pleaded that the lease was 
surrendered in February 1942 or alternatively forfeited 
to the lessor by reason of breach of covenants ; that no 
notice in writing could at first be given to the 
plaintiff as required by section 111 (g) of the Transfer 
of Property Act, and that in the further alternative the 
letter of August 20th, 1945, would be relied on. He 
' also pleaded frustration of the contract by circumstances 
arising out of the war. In reply the plaintiff averred 
for the first time that there was a waiver of breaches 
of covenant, settirtg up an alleged agreement at Bombay 
to leave in abeyance*the amount due for a further 
settlement. 

The learned trial Judge framed a number of issues 
and found that the lease became void for impossibility 
of performance. He felt himself obliged to decide this 
difficult question as’ to whether the doctrine of 
frustration could apply to a lease for a’ térm of years. 
We have, however, had the benefit of his judgment upon 
other issues and he has found that the plaintiff 
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committed “a breach of the covenants (a)te pay monthly 
tent ‘on the 15th day of each calendar month 
succeeding the calendar month for which the same has 
accrued due’, (b) to pay the monthly hire for furniture 
fittings, etc. ‘on the 25th day of each calendar month 
succeeding the calendar month for which the same 
accrues due’ and (c) to cause all requisite repairs to 
be done to the furniture and fittings, and that the 
Ist defendant was entitled to determine the lease under 
the forfeiture clause, if the lease” had not been 
terminated by frustration.” 

The damages. which are claimed in the plaint only 
date from February 1946 except for Rs. 8,000 paid by 
Claims and Hirings Directorate to the 1st detendant by 
way of rent: and the position is this, that up to 
February 1946 the plaintiff had still not even’tendered, 
still less paid, the rent for the month of January 1942 
for the whole of which either Mr. Hazary or Mr. Sorabji 
was in occupation. This circumstance is not even 
referred to by the plaintiff's Advocates in their letter 
before action addressed to the defendants in August 
1946. There were also breaches of covenants to pay 
the hire for furniture and fittings and to do necessary 
repairs. It is clear that the plaintiff-appellant’s case 
was that the lease had not been frustrated and was 
therefore still subsisting. 

Now, since the plaintiff had committed breaches of 
covenants which would entitle ‘the lessor to éxercise 
his right to determine the lease by way of forfeiture 
under paragraph IV sub-paragraph 2 ‘of. the lease 


_ (Exhibit 3) read with section 111 (g) of the Transfer of 


Property Act, it is necessary to see what Mr. Siddique 
actually did.. He could not at first communicate with 
Mr. Modi. but ultimately despite travelling restrictions 
he was given a passage under Government authority 
to give evidence in a case at Lahore, He sailed 
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irom Burma October 1945 and says tha: he wrote 
Exhibit 16 on August 20 and posted it. f hoid that this 
was the giving of a notice in writing to the lessce 
within the meaning of section 1!1 .g) of the Transfer 
of Property Act. 

Three points have been taken in argum ent agaist 
this view. Ope is that in order to be Hate the 
notice must actually reach the lessee, and inere 
is only a rebuttab : eae ption that it did so which has 

been rebutted by h nchallengzed tesi - ON Oath 
that : Was never received : i : ] cat 
hypothetical in At te zi iH 
and eon ional: and the hird is tha: che fort ruare 
as waived by a sul seqiicni x ; 
wnterview ap Bombay. 

in the ee of Property Aci, seclion 165 explains 
in detail how notices in relation to morigage { 
be served, and section 106 explains the requirements of 
a valid notice to quit in cases of leases from year to rear 
or month to month. 

But section 111 (g) enacts that a lease of immovable 
property determines by fo vie eiture in case the lessee 
breaks an express condition which provides that on 
breach thereof the lessor may re-enter, and in Certain 
other cases ; and that in any of these cases the lessor or 
his transferee gives notice in writing to the lessee 
of his intention to determine the lease. 

As thé learned Judge pointed out, it was impossible 
for Mr, Siddique to serve a notice on Mr. Modi after 
the latter had gone to India, and thereby put it out of 
the former's power to do so. If Mr. Beecheno is right 
in his contention a lessor could never resume occupation 
of demised property if the lessee suddenly vanished 
with rent in arrears and could not be traced, 

Notice to.quit may be sent by post to the party who 
is intended to be bound by it under section 106 as 
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amended by th: Act of 1929 ; it was the same amending 
Act which altered the w ording of section 111 (g) and I 
do not ‘see why a lessee who has run the risk of 
forfeiture by reason of breaches of covenant should be 
in any better position as regards notice than a lessee 
who has broken no covenant at all. The sending 
of notices by post is recognized by’section 26 of 
the English Interpretation Act, 1889, which, although 
it does not apply to this country, is often of value 
in determining the meaning of wordsina statute. And 
the “sending by post” is recognized in the amending 
Act of 1929 hére. It does not say a word about the 
receipt of a notice by the addressee. Itis no longer a 
question whether a notice was received, but only 
whether it was sent by post. 

To take the second point, Exhibit 16 siates “ If the 
above demands are not fulfilled please treat this as final 
notice of the termination of lease.’ One has to 
consider the circumstance that Mr. Siddique had not 
been in communication with his tenant for over three 
and a half years. In my judgment, this letter amounted 
to an express determination which would only be 
waived subsequently if after an interview or further 
correspondence the demands were fulfilled. 

Thirdly, Mr. Beecheno has contended that the 
forfeiture was waived by a subsequent demand for rent, 
but the demand was for rent during the Japanese 
occupation or alternatively for Rs. 50,000 on account. 
This was rent which had accrued beforethe forfeiture 
which only took effect after Exhibit 16 had been posted. 


“It was rent due and owing for a period before the 


forfeiture ever took place at all. * 

Whatevér else may have happened in “Bombay it 
seems clear that Mr. Siddique never waived the 
forfeiture. It is very plain that he wanted payment of 
the rent and other sums due under the lease and 
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equally pitin that he did not get it. I respectfully” re 
agree with the view taken by the learned trial gee KM Mov 
as to What happened at this interview. : Hower 

It is unnecessary to examine other questions, In S2°Rs* 
order to effect the surrender of a lease the parties must ,5nn: 
be in agreement ; the departure of Mr. Hazary from cy 
Rangoon was made in unusual circumstances and I 
agree with the trial Judge that he probably intended 
to return if it were possible to do so. Again, 
Mr. Siddique’s letter (Exhibit 16) is inconsistent with 
the previous acceptance of a surrender. 

With regard to the question of frustration, I have 
read the lucid analysis of the learned trial Judge and 
should hesit tate long before I ventured to disagree with 
nim in, deciding that in very exceptional circumstances 
a demise for a term of years might possibly be frustrated. 
I should find the reasoning of Lord Simon and 
Lord Wright hard to resist. I am not quite so sure 
that the circumstances here, though in many ways 
exceptional, would necessarily terminate the demise : as 
Lord Wright pointed out, a temporary interruption of 
the tenants’ use and occupation does not affect the 
covenants or chattel interest. It could hardly be said 
that the risks of war were wholly unforeseen in Burma 
in April 1941, and no provision was made regarding 
them ; and the lease was for ten years from April 1941. 
It had over nine years to run when M. Hazary left. 
However, a decision on ) this point is, in my judgment, 
not requires s 

For the grounds I have stated the appeal must be 
dismissed with costs ad valorem, There will of coufse” 
be two sets of costs, + 

> _ ow 

SHARPE, J.—This appeal is brought because the 
learned Judge on the Original Side dismissed the 
appellant’s suit. I am satisfied that he was right in 
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‘doing so, and I therefore agree with my Lord that this 


i} 


. In the judgment which he has« just delivered my 
Lord has set out the facts and circumstances leading up 
to this appeal so fully that no useful purpose would be 
served by my again rehearsing them, and I would at 
once proceed to consider the legal position arising from 
them. 

The respondents relied on four main lines of 
defence. One of them was that the appellant was 
estopped, by reason of i ae he had acted in the 
matter, from saying that this lease was still in force ; 
this plea is to be found in see 18 of the Written 
Statement of the {st respondent, and Issue No. 7 was 
framed upon this plea. Further defences were that, in 
; 3 and circumstances vf this case, the anpdilant’s 
va 


£ 
i 


s determined either by implied surrender or by 
iorfeiture, under section iil (fj or 111 (g), respectively, 
of the Transfer of Property Act. The respondents also 
pleaded—and this is their fourth main line of 
clefence—that the lease was frustrated by circumstances 
arising out of the war, and they invoked, in the course 
of the trial in the lower Court, the aid of a number of 
important English decisions on this extremely difficult 
branch of the‘law. 

The learned trial Judge’s decisions on these four 
main points were these. In the first place he ‘held that 
the lease was terminated by frustration. He then‘went 
on to hold that there was nosurrender. Next he said 
that, if he had decided the frustration point in favour 
of the appellant, he would have held that the lease had 
been terminated by forfeiture under section 111 (g) of 
the Transfer ef .Property Act. Lastly, the dearned 
irial Judge dealt with the plea of estoppel, and 
he decided the issue in regard to it in fayoyr of the 


appellant. 
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A decisicn in favour of the respondents on any one 


of their four defences is sufficient to defeat the claim of. x 4 


the appellant, whichever order the points are taken in 
As, therefore, I have come to a conclusion on the 
forfeiture point which is favourable to the respond- 
ents, it is unnecessary for me to give a decision either 
on the issue of estoppel or on the issue of surrender | 
and I do not propose to do so, 

With the issue on the plea of forfeiture, however, 
I feel it necessary to deal somewhat fully, because it is 
the sole point which any of us, in this Court, are deciding. 
The learned trial Judge has recorded his finding that 
the appellant failed to pay the monthly hire charge for 
the furniture ‘and fittings and also failed to have 
the necessary repairs done to them. That finding 
cannot possibly be challenged, and it is quite clear that 
the appellant was, in this regard, in breach of an 
express condition of the lease. The only matter really 
in dispute in connection with this defence of forfeiture 
is the effect of that part of section 111 (g) of the Transfer 
of Property Act which requires that a lessor in any such 
case as the present, where the lessee has broken an 
express condition which provides (as this lease 
provides) that, on breach thereof, the “lessor may 
re-enter, shall give notice in writing to the lessee of 
his intention to determine the lease before the 
forfeiture can be complete. The 1st respondent said 
in evidence that on the 20th August 1945 he wrote the 
appellant a Ittter from Rangoon and that that letter was 
sent by post. My Lord has just recited its contents. 
The appellant denied receiving the letter, and we must 
take it that he did not receive it. The esi question is 
whether the non-receipt by a lessee of a notice under 
section 11 (g) ‘deprives the lessor of the right which he 


would otherwise have to re-enter for breach of an’ 


express condition. I do not think it does. “ Giving 
30 
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‘notice in writing to’ is very different frem “ serving 


notice upon.” There are some sections. in the 


“Transfer of Property Act which require a notice in 
‘writing to be served ; see section 69 (2) (a), the second 


paragraph of section 83, and section 114A. it is, 
I think, impossible to say that the different words 
employed in section 111 (g) really amount to the same 
thing as is mentioned in the other sections to which 
I have just referred. My Lord has called attention to 
the words “sent by post to party’, which were added 
to section 106 by the 1929 Act, and therefore I need 
net develop that point further. I am quite sure that 

“siving notice’ is something less, in a lezal sense, 
than “‘serving notice’’ and that the posting of this 
letter to the appellant was a sufficient giving_ uf notice 
in writing to him, although he never received it. 

The wording of the new section 114A completely 
accords with my view of the meaning of section 111 (g) 
as I have just stated it. The new section 114A was 
introduced by the same amending Act (in 1929) which 
introduced into section 111 (g) the words “‘ gives notice 
in writing to the lessee.” The new section provided, 
for the first time, relief against forfeiture in certain cases 
other than eases of non-payment of rent. Section 114 
had always made it possible for a bad payer to 
obtain relief against forfeiture, but the 1929 Act was 
the first time that a lessee who was'n breach of an express 
condition (other than one to pay rent), providing that 
on breach thereof the lessor might re- -entr, was given 
the opportunity of obtaining relief against the forfeiture. 
The Legislature, when enacting the new section 114A, 
was not concerned with the casé of a lessee, who is in 
breach of an‘ express condition in the lease, instituting 
proceedings against his lessor, which is the position in 
the present case. What ‘the Legislature’ was dealing 
with was the case of a lessor desiring to institute a suit 
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for ejectment against a lessee whose lease has been 
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determined ‘by forfeituré for breach of an express x, M, Moni 


condition, and the new section 114A says that, in that 
case, the lessor must, in his written notice, specify the 
particular breach complained of. A notice in writing 
by a lessor under section 114A must be served on the 
lessee. So we get this position in 1929, that the 
Legislature says, in section 57 of the Transfer of 
Property (Amendment) Act of that year, that all that 
is necessary under section i111 (g) isa giving of notice in 
writing to the lessee, whereas it says in tlie very next 
section, namely section 58 of the Act, that under the 
new section 114A there must be service of a notice. 
There is clearly a distinction between what is required 
of a lessor uméer the one section’and what is required 
of him under the other. 

In my opinion a lessor sufficiently complies with 
the requirements of section 111 (g) of the Transfer of 
Property Act if he sends to his lessee, by pre-paid 
ordinary post, at his last known address, a letterin which 
he declares his intention to determine the lease ; and 
this act of the lessor is sufficient for the purposes of 
that section even if the lessee never receives the letter. 

The next question on this aspect of the case is 
whether the letter of the 20th August contained all that 
.t was necessary for it to cntain in order that it might 
ye a sufficient notice under the section. The notice in 
writing required by section 111 (g) is to be a notice of 
‘intention to determine the lease.”” The notice does 
rot have to state the ground upon which the lessor 
‘laims to be entitled to determine the lease; in this 
espect it differs from. the notice required by 
ection 114A which notice has, amongst other things, 
> specify the particular breach complained of. But 
1 fact the ist respondent did, in his letter of the 


Oth August, state what particular breach he was’ 
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complaining of, namely, breaches of condition relating 
to the furniture and electric fittings.” The letter 
concluded by saying: “If the above demands are not 
fulfilled, please treat this as final notice of the termi- 
nation of lease.” Those words appear to me to bea 
clear statement of the ist responden+’s “intention to 
determine the lease.” An intention must necessarily 
relate to the future. The Ist respondent, in this 
notice, said that the lease would be determined if the 
appellant did not make good the breaches of covenant 
specified therein. The appellant wholly failed to 
comply with the notice and so the lease was duly 
determined. 

In my judgment the letter of the 29th August 
contained all that it was necessary for it 10 contain, and 
it was duly given to the lessee notwithstanding the fact 
that it was not received by him. This letter really 
concludes the case, and it is upon this letter that all 
the members of this Court are resting their decision. 

In connection with the question of forfeiture the 
appellant also relies on section 112 of the Transfer of . 
Property Act and says that the forfeiture, if any, was 
waived,by the Ist respondent. My Lord has just dealt 
briefly, but, if I may respectfully say so, sufficiently, 
with this point and I need say nothing-about it except 
that I agree with him that here there was no waiver of 
the undoubted forfeiture. : 

There remains the question of: frustration, That 
issue loomed very large in the trial Court and indeed 
more than half the learned trial Judge’s judgment is 


‘concerned with that topic ; I therefore feel it incumbent 


upon mé to say something about it, even though, as 
Iam in favour of the respondents on the question. of - 
forfeiture, it is unnecessary for me to decide the matter. 
It is indeed a difficult question to answer,, whether the” ; 
abstract proposition, that a, lease can, in certain 


ede 
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circumstances, be determined poy eve..ts sc wiviien 
frustration, <ae-e maintained in isw, ihe wit 





reported case in’ England dealing + mt [tis sudject -4 
one in the House of Lords in 1945, wh: ie as regarcs 
the gencral proposition I have mention:d, terminated 
inconclusively, Lord Simon and Lord Wright being 
divided against Lord Russell of Willowen and 


LordG Gedidac, with Lord Porter, the only other member 
cf the House, declining tocome down either on the one 
side or the other. To my mind this is so thorny a 
subject, and the ground out of which the thorns spring 
is itself so uncertain, that it isa matter upon which 
I myself would only be prepared to give. a decision 
were circumstances such as absolutely to compel me to 
do so. I would not care to say that the doctrine of 
frustration can’apply to determine a lease unless I were 
confronted With a set of circumstances such as to 
produce the result that the lease had, in that particular 
case, been determined by frustration. There is no 
reported case in which the rule has been applied, and 
even those learned Judges who support the abstract 
proposition concede that it could only be applied in 
rare and exceptional cases. It being unnecessary for 
“me to give a concluded opinion on this matter, either 
on the general proposition in regard to frustration of 
leases or even on the, particular facts of this case, I will 
do no more than say that, whereas my Lord is 

“ not quite so sure that the circumstances here, though 
in many ways exceptional, ‘would necessarily terminate 
the demise”, I myself am very far from being sure 
that they would do so. Beyond that I do not feel 
called upon to go. ss, 

In my judgment the, suit was rightly dismissed i in 
the trial Court and this appeal must likewise be 
dismissed, with the consequences as to costs which my 
Lord has indigated. . 
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BLaGpDEN, ].--Agreeing, as I do entirely, with the 


K ML sont judgment of my Lord the Chief Jusize, there is ltitle 


Mou. AMED 
SIDDIQUE 
AND ONE. 


that I can usefully add. I have also had the advantage 
of reading the judgment just delivéred by my 
brother Sharpe and am in general agreement with him 
and in particular, I agree with his valuable observations 
about section 114 (a) of the Transfer of Property Act. 
On the difficult question whether a lease can be 
frustrated I find myself also in agreement with my 
brother Thein Maung. Such is the nature of a lease 
that it is admittedly difficult to imagine a case of its 
frustration by impossibility of performance. Even in 
the case of.a subsidence of the earth, resulting in the 
demised premises being completely inundated by the 
sea, the tenant, during the remainder of his term, might, 
presumably, insist on the exclusive right ef fishing in 
the area of water covering his teneme:it, ‘for what that 
right might be worth. But—especially at the present 
time—-I see no great difficulty about a lease being 
frustrated by supervening illegality: the example of 
such a case given by Lord Wright in the Cricklewood - 
case appears to me as good an example as could be 
imagined. , 
As at present advised, however, I have the 
misfortune to differ from my brother Thein Maung as to 
the applicability of the doctrine of frustration to the 
facts of this case. If one substitutes for “ Prince 
Rupert’s soldiery”’ “the invading forces of Japan”’ 
those facts appear to me indistinguishable from the 
facts in Paradine v. Jane (1), and, tkqugh the dicta in 
that case no doubt go too far in the light of modern 
authorities, the decision itself has never been overruled 
and has, safieed, been followed by the House of Lords 


“in M allies wv. Curling (2). 





(1) Alleyn 26 (2) (1922) 2.A£. 1£0, 
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Itseems to me, as it did to Thein Maung J., clea: 
that there never was an express surrender of the demise 
premises in the present case, Nor, I think, can there 
have been an impliéd one. For, 1 the transactions 
between the appellant and Ramzan Ali in India in 
1942 be relied on as constituting this, one answer is 
that though Ramzan Ali had, no doubt, ostensible 
authority to,collect rent. it does not follow that he had 
any authority to accept a su mC eaSe, li, on the other 
hand, the events in Rangoon be relied on, I feel grave 
doubt whether in the circumstances prevailing in 
Rangoon in January and February 1942 a physical 
abandonment of demised premises by'an Indian tenani, 
or an indian tenant’s ee ageni, could be considered 
an offer of those oes to the landlord, 

On the main point argued before us, viz. that of 
forfeiture” I am in geo agreement with the 
Chief Justice. I was, as I always am, impressed by 
Mr. Beecheno’s argument as to the serious conse- 
quences of the decision at which we have arrived: but 
I feel that the contrary conclusion would lead to 
consequences even more serious, one of which is that 
a landlord whose tenant has absconded leaving no 
address can never exercise his right of forfeiture. It is 
true that he might treat the abandonment of the 
premises as an offer to surrender them, and accept that 
offer by re-entry: but, if he did, he would be 
waiving all right @f suit for rent previously in 

arrears or for previous breaches of covenant, and 


there seems, ro reason why he should be driven to this _ 


extremity, 


As regards the mode in which notice was given in - 


this case it seems tome that, if it is reasonable to give 
notice bY post at all, notice is so “ given” by posting 
that notice. _ It was, I think, reasonable so ue give notice 
in this case, and it was sO given. 
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is regards the form of the notice I was impressec: 
oy Mr. Beecheno’s argument that it was Sad because *. 
condition was atiached to it. But if the fulfilment 
or non-fulfilment of that conditiun rests entirely with 
the tenant, as in this case it did, Iam unable t> see 
why that should make alessor’s notice bad. No doubt 
it would be otherwise if its fulfilment depended wholly 
or partly on chance, or on the lessor’s whim, but if it is 
left entirely to the tenant, so that the notice, though 
in form conditional, is in substance an ultimatum, 
there seems to me no reason why it should not be held 
to be a good notice of the lessor’s intention. 

For these reasons I agree with the decision of the 
rest of the Court. 


t 
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TUN SHWE anbD TWO OTHERS,” 


Ss, 164 (2) and 333 of the Criminal Procedure.led. ands, 24, Evidence dct— 
Confesswn recorded by Magistrate—Whether ite can try coufessing acensed 

Held: That under s. 24 of the Evidence Act confession of an accused is 
relevant unless ii comes within the purview of the section, z.¢. unless it appears 
to the Caurt fron the circumstances of a particular case that confession has 
not been made voluntarily, 


The King v. San Min, 1939) Ran, 97; Emperor v. Bhagi Vedu, (1906) 
8 Bom. L.R. 697 ; Entperor v. Panchkowr: Dull, 1.L.R, 52 Cal. 67. 

Held further: That itis not illegal fora magisicale who has recorded the 
confession of an accused to try him subsequently himself but it is highly 
objectiunabl. and improper for him to do so because it may lead to injustice, 
S. 164 (2) of thé »Code dogs not debar the magistrate who recorded the 
confession to try the case. 


Held by Mr. Justice GLeEpAILL: The directions given in paragraph 623 
of the present Courts Manual should be modified and it should be a rule of 
practice that confession should not be recorded by a magistrate or special 
Judge wha is to try the case in which confession may be tendered in evidence, 


Ba Sein (Government Advocate) for the Crown. 


Ba U, J.—The short question that arises in 
reference is whether a confession recorded by a 
magistrate in accordance with the provisions of sec- 
tion 164, Criminal Procedure Code, is admissible in 
evidence if the magistrate who has recorded the 
confession subsequently tries the case himself against 
the confessing accused. 

I dealt with this question in Criminal Appeal 
No. 287 of 1943 of the Supreme .Court of Burma: 
As the Supreme Court has been held by a Full Bench 





* Criminal Reference No. 93 of 1947—Criminal Appeal No. 1689 of 1947 on 
_Teference by Hon'ble Justice Kyaw Myint under Rule 13, Appellate Side Rules 
of Procedure (Cyimipal). 
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of this Court to be a lawfully constituted Court an 
that its decrees, orders and sentences were legal and 


2) 


Ci 


Tux Sawe Valid, I propose to quote some of the observati ons 


AND TWO 


OTHERS. | 


Ba U,}- 


w hick T ‘made in that case : 
I said ; 


“All the confessions in the present case have been 
recorded in a narrative form and so all of them are now according 
to the above-mentioned cases not admissible in evidence. But the 
defect can be cured and the confessions can be made admissible 
in evidence. The way to cure it is poinied out in section 533, 
Criminal Procedure Code, which savs, amongst others, ‘If any 
Court, before which a confession or other statement of an 
accused person recorded or purporting to be recorded unde: 
section 164 or section 364 is tendered or has been received in 
evidence, finds that any of the provisions of either of such sections 
have not been complied with by the magistrate ‘recording the 
statement, it shall take eviderce that such person | daly made the 
statement recorded, . . . ? 

Now, whose evidence is to be eaten to prove that the 
statement sought to be put in as evidence against an accused 
person was duly made by that person? If the confessional 
statement of an accused person was taken in the presence of a 
witness or witnesses, these witnesses can be called to prove the 
making of the said statement ; but if nobody was present at the 
recording of such a statement, what then will be the position | 
The recording magistrate will have to be called to prove it. Ever 
if it was recorded in the presence of witnesses, they will not make 
better witnesses than the recording magistrate, because the latter 
will be ina better position to explain whether he put any questions 
to the confessing accused in the course of the recording of the 
confession, and, if so, what the naturé of the questions was and 
why he did not record those questions. That is the reason why 
in most of the reported decisions of the variotiseHigh Courts in 
India they say that to cure a defect under section 533, Criminal 
Procedure Code, the recording magistrate shall be called as a 
witness. But if the recording magistrate himself subsequently 
tries the confessing accused for the offence in respect of which he 
has recorded the confession, how then the defect, if there be any, 
isto be cured? Even leaving out ordinary and simple mortals 
like us, even the great illusionist, Houdin, would n&St be able to 
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split himself into two personalities : one that of a magistrate and hia 
another that of a wilness and viving evidence one before th. Tas Kin 
other. Thit such an anomuaious oosition is likely to arise must rox a 
have been present im the mind «i the Legislature when they ANS TS 
OTHERS 


enacted section 164+, Criminal Procedure Code; otherwise th Tee 
would not say in sub-section 2: “and such statements of py UJ 
confessions shall then be forwarde.l io the magistrate by wiiom 

the case is to be inquired into or tried.’ 

This brings me to the consiteration of the second question. 
and the question is whether a mitistrate who has recorded the 
confession of an accused person is «charred from trying the said 
accused person for the offence in respect of which he has 
recorded the confession. Section 16+, Criminal Procedure Code, 
does not in terms containsuch « pesiibidon, but from the wording 

clear is that the intention of the 
Legislature was that ord/naccly the recording magistrate should 
not subsequenily try the confess accused, That that must be 
soand, ir fact, that is so will become quite apparent if reference 1s 
mace-.tg section 24+ of the Evidence Act. The said section 
provides inter alia:'A confession made by an accused person 
is irrelevant in criminal proceeding, if the making of the 
confession appears to the Court to have been caused by any 
inducement, threat or promise, having reference to the charge 
against the accused person, proceeding from a person in authority, 
etc.” The use of the word ‘appears’ is very significant. It 
connotes, as I have pointed out in my judgment passed in 
The King v. San Min [(1939) Ran. 97], less positive proof. I 
further said in that judgment: * If it appears to the Court from 
the circumstances of a particular case that the confession has not 
been made voluntarily it must be rejected as irrélevant.’ 

The same view as I did was expressed by Beaman J. of the 
Bombay “High Court and Mokerjee J. of the Calcutta High 
Court. In Emperor ¥. Bhagi Vedu [(1906) 8 Bom. L.R. 697] 
Beaman J. said: ‘If upon weighing all the circumstances, the 
prisoner’s Gertial and the probabilities, it appears to the Judge that 
a confession has been improperly induced, no matter how true 
it may be, he is bound to exclude it.’ a 

In Eimper or v. Banchkowri Dutt (LL.R, 52 Cal, 67) AGiiescree 
J. said; “The true and generally: recognized view is that a 
confession duly recorded by a magistrate with the proper, 
certificate appended to it, will be admitted in evidence, subject to 
the provisiofs and instructions contained in section 24, that under 


of its sub-section $2) what isc 
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‘he liter section a well-grounded coniecture, reasonably ‘ase: 
-ipoa circumstances disclosed in the evidence, is sufficien 
‘exciude the confession, hecause it would be idle to expect the 
accused to prove the inducement, threat or promise ; for in m 
casts such prool cannot be available.’ What is thus clear is that 
even though a certificate has been appended to a confession by 
the recording magistrate that it has been made voluntarily 
before him, the question whether it has in fact been so made 
must still be decided on the conclusion of the whole case against 
the confessing accused, if he denies it in Court. It would take a 
very strong magistrate to decide this question impartially and so 
in fairness and in justice to the confessing accused, no recording 
magistrate should be allowed ordinarily to try the confessing 
accused for the offence for which he has recorded the confession.” 





I adhere to every word of what I said then. ‘Though 
it is not illegal for a magistrate who has recorded the 
confession of an accused person to try him subsequently 
himself, it is most improper and objectionable ,for him 
to do so for the reasons given above. The confessing 
accused should be tried by another competent 
magistrate. As the magistrate who has recorded the 
confession of an accused person is not debarred from 
trying the confessing accused, the confession as 
recorded by him, if it complies with the requirements 
of the law, is admissible in evidence. 


GLEDHILL, .J.—I agree that, while it is not illegal 
for a Magistrate to record a confession which is 
subsequently tendered in evidence in a‘case tried by 
‘him, it is most undesirable that he should do so, for the 
Magistrate himself may be a material witness on the 
question of the admissibility of the confessiorf. 

In Rule (2) of the rules set out in paragraph 633 
of the Burma Courts Manual, there were these words : 


“It is desirablethat, whenever possible, a confession* should 
be recorded by the Magistrate who will try the case or will 
enquire into it with a view to committal.” 
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The present rule set out in paragraph 623 of tne 
Courts Manual, makes no reference to the Magistrate 
who will try the case, and, for the sentence reproduced 
above, there has been substituted : 


“5. confession may be recorded by the Magistrate whe will 
enquire into the case with a view to committal.” 


In my opinion it should be arule of practice thai 
confessions should not be recorded by Magistrates or 
Special Judges who are to try the cases in which the 
confessions may be tendered in evidence. 
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ORIGINAL CIVIL. 
Before Mr. Justice E Maung. 


.lessrs. NANIGRAM JAGANATH (PLaINTIFF) 
Kk. A. M. SHATK MOHAMED anpd otveErs 
(DEFENDANTS).” 


Code of Civil Procedure, Order 8, Rule 6—Set-off—Whether can be claimed 
after tt is time barred. 

Held : That under the provision of Order 8, Rule 6, whether the set-off 
is legal or equitable it cannot be claimed if it is time barred. 

Walker v. Clements, (1850) 15 O.B. 1046, referred to. 

Pragi Lal v. Maxwell and others, 7 AN. 284 ; Narendra Lal tlhan v, 
Tarubala Dasi, 48 Cal. 817; Bharta v. Chet Ram, 56 All. 821; , Barendra 
Nath Chaudhuri v. Sourindra Nath Chaudhuri, 1.L.R. (1942) 2 Cal 485, 
dissented from. " o 


J. K. Munshi for thé plaintiff 
WN. Bose for the defendants. 


E Mauna, J.—This dispute before me begins with 
a claim by the plaintiff on two promissory notes for 
Rs. 2,400 and Rs. 3,200 respectively executed on the 
29th September 1941 and 11th October 1941 by the 
defendants in favour of the plaintiff. The claim was 
instituted on the 3ist March 1947 and by reason of the 
Courts (Emergency Provisions) Act of 1943, it was just 
in time. The defendants were served with summonses 
and on the 18th August 1947 the defendants by their 
written statement claimed a set off for Rs. 53660. The 
defendants’ claim that when the two promissory notes 
wére” executed by them for loans received, they 
had to deliver as security for the lo&’n seven bales of 
longyis kept by the defendants in the warehouses of 
Messrs. Balthazar & Sons and valued by them at 
Rs. 5,600 only. The defendants further claini. that 


* Civil Regular No. 128 of 1947, 
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following the .bombing of Rangoon on the 23rd and 
25th of December 1941 the plaintiff left his usual 
place of residence and business, and was no longer to 
be found by the defendants althouzh they made severa! 
searches for him and that they were thereby deprived 
of the opportunity of repaying the !oan and recovering 
the seven bales of /ongyis from the warehouses before 
they were looted in the general evacuation of Rangoon 
on the advent of the Japanese Army of invasion. On 
these pleadings the parties went to trial. 

Mr. Bose for the defendants tells me that his claim 
in law is that the plaintiff is the bailee of the seven 
bales of Jazgyis and that by negligence, the plaintiff 
has caused the loss or destruction of the lougyis. He 
bases his claim under sections i151 and 152 of the 
Contract Act. He claims that the defendants in 
January 1942, on four occasions went to the plaintiff's 
place of business to repay the loans and to have the 
goods released ; that the plaintiff in failing to inform 
the defendants where he was to be found after Rangoon 
had been twice heavily bombed faiied to act as a man 
of ordinary prudence ; and that because the plaintiff 
failed to act as a man of ordinary prudence he is liable 
to make good to the defendants the value of the goods 
which they have lost in the subsequent occupation of 
Burma by the. Japenese. 

In the first place ! am not satisfied that the plea 
taken by the defendants comes within the meaning of 
Order VIII, Rule 6 of the Civil Procedure Code. The 
defendants in their written statement called their claim 


a set-off but itis clear from a reference to illustration (c)” 


to Order VIII, Rule 6, "that it cannot be a legal set-off 
in. any event. The illustration referred to is as 
follows : 


2 2 
“”A sues B ona bill of exchange. B alleges that‘A has 
wrongfully neglected to insure B’s goods and is liable to him 
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in compensation which he claims to set-off. The amoun’. not 
being ascertained cannot be set-off,” 
« 


Is this then an equitable set-off? It may be so. 
The decision in Bhagbat Panda v. Bamdeb Panda 
and another (1) may be an authority in support of the 
view that in these circumstances the defendants may 
be entitled to claim what has been sometimes called an 
equitable set-off though I should have thought that 
what has been called an equitable set-off is more in the 
nature of a plea of satisfaction or payment than a 
cross-claim. Itmay be possible for the defendants in 
this case to say that cross-demands arise out of the 
same transaction or so connected in their nature and 
circumstances as to make it inequitable that the 
plaintiff should recover ‘and the defendants should be 
driven to a cross-suit. 

It is not necessary for me, however, to pursue the 
matter further in this case, for in my opinion, in spite 
of and with great respect to the decisions of the High 
Courts in India to the contrary, I am clearly of the 
opinion that looked at whether as a legal set-off or an 
equitable set-off, the claim of the defendant is time- . 
barred, 

The first case which I have to consider in this 
behalf is Walker v. Clements (2). In a very short 
judgment Lord Campbell C.J, rejectirig a special 
demurrer said : 


“T think the plea bad. The set-off is substituted for a 
cross action. When are we to suppose the cross action brought ? 
Clearly at the time of the commencement of the plaintiff’s action, 
since a set-off not then existing cannot be insisted upon.” 


On this cryptic statement of Campbell C.J. has been 
built the tule that when a set-off is pleaded .that set-off 





(1) 11 Cal. 557. {2) (1850) 15 Q.B. 1046, 
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would be within time if the plaint to which that set-oft 
is pleaded is within time. 


Py 


In Pragi Lal v. Maxwell and others (1) it was said 


that 


* Jimitaiion would be reckoned to the clate of institution of the 
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Walker vy. Clements (2)], and that the set-off was therefore 
in time.” 

In Narendra Lal Khan v. Tariubala Dast (3) it was 
said at page 823: 

“The next proposition of law which is of some importance is 
this, that soefar as the position of a detendant asserting a right of 
set off is conserned. the limitation bar does apply to him. It 
applies to him as if he were bringing an independent suit of his 
own, the only difference being that where he is defending himself 
by way of set off, if his claim was not barred at the time of the 
issue of the plaint, he may prosecute a set off even although 
the time may have elapsed before his filing, say, a written 
statement claiming the set off. But with that exception as to the 
terminus ad quem of the period of time, it is the law in India as 
well as in England that limitation applies to a set off.” 


Here again, no reasons are assigned for this view. In 
Bharta vy. Chet Ram (4) Sulaiman C.J. with some 
hesitation followed the view. It will be seén from the 
judgment of Sulaiman C.j. in this case that he adopted 
the rule as one which should not be departed from, on 
the priuciple of stare decisis. It is clear from his 
judgment the learned C.J realized the absence of logic 
in treating a set-off differently from a counter-claim. 


Harendra Nath Chaudhuri v. Sourindra Nath 


Chaudhuri (5) followed the series of rulings in India, 
beginning ,with Pragi Lal v. Maxwell and others (1). 
But the refutation of the rule is inherent in the decision 





(1) 7 Ad. 284, (3) 48 Cal. 817. 

(2) (1850) 15 Q.B. 1046. {4) 56 All, 821. 
(5) .LLLsR. (1942) 2 Cal 485. 

| 
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:itself. It issaicd by the Bench that there-would be two 
different feriizsi Gd quem ioe the purpose’of limitation 
in respectof one claim in a set-off; for thai part of 
“the set-off not in excess of the claim in the plaint, the 
defendant is to have the benefit of the date of the 
presentation of the plaint but that for any part in 
excess, limitation is adjudged as on the date of the plea 

in set-off. No justification from any provision in the 

Limitation Act is stated and I can see none. 

Order VIII, Rule 6 (2) provides that the written- 
statement pleading a set-off “shall have the same 
effect as a plaint in a cross-suit so as to enable the 
Court to pronounce a fina! judgment in respect both of 
the original claim and of the set-off.” f 

That being so, the written-statement which is. as 
far as the defendants’ claim is concerned. the plaint, 
attracts the provisions of section 3 of the Limitation 
Act. A cross-suit is as much a suit as the original 
suit. The rule adopted by the High Courts in India 
had its inception and justification in considerations of 
equity and these considerations cannot be allowed 
to over-ride the plain provisions of an Act of the 
Legislature, namely, section 3 of the Limitation Act : 
see Ariff v,Jadu Nath (1). Accordingly, I am of the 
opinion that the defendants were not entitled to be 
heard on the set-off which they have pleaded. 

I do not think, speaking agcin with the greatest 
respect, that in the view which I have taken above 
1am wrong but as it is possible that this, case may go 
up on appeal, { shall proceed to consider the further 
points arising herein. What was.the nature of the 
transaction which resulted in the two deposit receipts 
granted by Messrs. Balthazar & Sons to the defendants 
being handed over to the plaintiff? On this point the 
witnesses for the defendants on whom the burden 


i aim tata TT a TE RT ET 
(1) 55 Cai, 1090, 
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would lie in this case have no personal knowledge and = 1947 
their testimony is based merely on what they have » seen 

s 2 ; . VANIGRAM 
been told by Aboo Sali who is nct now in Burma. {| 


[AGANATH 


That testimony, in my opinion, cannot be allowed to , i» 


prevail over what has been admitted by the plaintiff ot 
in his reply to the defendants’ written statement. sxp oTHERs 
Accordingly, ‘as far as the nature of the transaction ; arjune, 
resulting in the deposit receipts being hanced over to 
the plaintiff is concerned, [ sliuail have to be guided 
by the pleadings and such part of the testimony 
of the first witness for the defence -as is made on 
his own personel knowledge. From such materials 
what emerges is that these seven bales of lougyis were 
warechoused. with Messrs. Balinazar & Sons by the 
defendants, prior to the execution of the promissory 
notes, and that ihe deposit receipts were granted by 
Balthazar & Sons to the defendants at a time prior to 
the execution of the promissory notes in the present 
suit. Later, when the promissory notes were executed 
these receipts were handed over by the defendants to 
the plaintiff to be held as security for the advances 
made. The custody of these goods remained through- 
out with Messrs. Balthazar & Sons. They were never 
delivered over tothe defendants. What were delivered 
over to the defendants were merely the two deposit 
receipts. In these circumstances I cannot see how 
there had been a bailment of the seven bales of longyis. 
Bailment is defined in the Contract Act as the 
delivery of godds by one person to another for some 
purpose, upon a contract that they shall, when the 
purpose is accomplished, be returned or otherwise 
disposed of according to the directions of, the person 
delivering them. Termes dela Ley defines “ Bailment”’ 
as “a delivery of things, whether it be of writings, 
goods or stuffe to another—sometimes to be delivered 
“backe to the baylor, i.e. to him that so delivered it,— 
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sometimes to the use of the baylee, ite. of him to 


.whom it is delivered; and sometimes also it is 


delivered to a third person.” 

The seven bales of Jongyis remained with 
Messrs. Balthazar & Sons and they were the bailees of 
these bales. 

What then was’ the nature of the transaction 
between the plaintiff and the defendants as far as 
the two deposit receipts were concerned? The two 
deposit receipts were delivered by the defendants 
to the plaintiff on condition that when the defendants 
shall repay the sum advanced to them by the plaintiff, 
the plaintiff is to return the two deposit receipts. On 
the two deposit receipts being returned the defendants 
would be entitled to go’ to their bailee and demand 
return of the goods. There were thus in this case two 
different bailments, one of goods and the other of the 
receipts. 

It is not suggested that the plaintiff is unable 
to re-deliver the deposit receipts. In fact the deposit 
receipts are shown to this date to be in the possession 
of the plaintiff and there is no reason to believe that he. 
would not be prepared if he is paid the sum of 
Rs. 5,600," which he claims, to deliver them to the 
defendants. In this view of the case, I cannot see that 
the defendants can have any claim against ‘the plaintiff — 
on the transaction resulting in the two deposit receipts 
being delivered to the latter. 

Even if I am wrong there and # it be as the 
edefendants claim that what were bailed were not 
deposit receipts but the goods which were represented 
by these deposit receipts.I do not see that the 
defendants are in any better position on the facts of this 
case. Assuming for the moment that the defence story 
is true, what has been proved is that Rangoon was 
severely bombed by the enemy on the 23rd and 25th: 
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December 1941. The defendants chemseives left the: 
shop in the Sportee Bara Bazaar and went away from 
their usual place of residence without leaving any trace 
of their whereabouts. It was, even on the defence 
evidence, a case of both the plaintiff and the defendanis 
fleeing from their usual place of residence or business 
for their lives, There was no suggestion of the plaintii 
having left his usual place of residence or business out 
of any improper motives or that to flee for his life, if he 
did, was not the act of a man of ordinary prudence. 
Mr. Bose has not been able to make me see eye to eye 
with him when he says that in ae circumstances the 
plaintiff’s duty was to seek out his debtor and offer to 
the debtor,an opportunity to ae wv his debi. I always 
thought that it was for the debtor to seek his creditor 
to pay his just dues and nothing which Mr. Bose has 
said made mé change my mind on this point. 

Coming now to the evidence, the ‘story told by the 
witnesses for the defence that they went several times 
to the usual place of business of the plaintiff with 
money in hand to repay the loan and to obtain return 
of the deposit receipts so that they could have 
taken delivery of the goods from the warehouse of 
Messrs. Balthazar & Sons with a view to dispose them 
off in the market is one which I am not prepared to 
accept. The defendant abandoned the goods which 
they had in. the Soortee Bara Bazaar. They went 
nowhere near the bazadr even though the goods were 
worth Rs. 6,000 or Rs, 7,000 and yet they want me to 
believe that they would expend Rs. 5,600 to get 
delivery of the goods which were then in the warehouse 
of Messrs. Balthazar & Sons. It is a matter which 
I consider I am entitled to take judicial notice of, 
namely, that just about the beginning of 1942 no one 
in Rangoon | was interested in doing business of any 
magnitude. 'Péople did not come to Rangoon to make 
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purchases ard oeeple «were leaving Rangoor + 
great numbers. “forsover, members of the Indic: ~ 
ceca then were doing their best to. get ov- 
i Burma. It is impossible to believe that the 


defendants would not do their best to get together 
whatever money they could to be sent away to India 
rather than invest Rs. 5,600 in getting delivery of the 
longyis which might not find ready ‘sale in the 
market, : 

The defendants’ witnesses state that they went to 
Mogul Street four times or more, They tell me that 
the plaintiff's whereabouts could not be traced by 
them. In cross-examination Ganny (1 P.W.) claimed 
that enquiries were made from people who were found 
on the Mogul Street in front of the uSual* premises of 
the plaintiff. That was‘'a most perfunctory: enquiry if 
true, It is impossible to conceive that the plaintiff 
whose main business appears to have been that of 
lending money should have kept himself away from 
Rangoon without leaving somebody in charge of his 
office to recover the outstandings. He must have 
been anxious then to collect as much of the outstand- 
ings as he possibly could. It is proved in this case. 
that the plaintiff also went to India. Before he went 
to India if was to his interest to collect all possible 
outstandings and this consideration makes the defence 
claim absurd and impossible of acceptance especially 
as that version is supported by no indépendent 
testimony whatsoever. The defendants’ agent and 
another man who took such interest in the defendants’ 


‘business that though he was supposed to have been 


managing the concern of another person then absent. 
from Burma, he could find time to be goingealong with. 
Aboo Sali and Ganny (1 P.W.) whenever they were 
supposed to have come in contact with the plaintiff are 
not such witnesses on whose testimony I can act. 
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law uc detendants claim of iss. 5,600 by way of set-of 

fails and must be rejected. The result is. that the Jiesats 
plaintitl’s suit is decreed with costs. The defendants’ Mgt 
set-off is dismissed with costs. The piaintiff will get —saae 


: 3s * MOHAMED 
interest on Rs. 5,600 at 1 per cent from the date of the 4xo oenens. 
institution of the suit to this date and thereafter will , wove 1 
get interest on the decretal amount at the rate of 


9 per cent per annum till the date of realization. 
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CIVIL REVISION. 
Before Mr. Justice E Maung. 


MAUNG TUN MYAING (AppPLicaNni, 


oy 
Ua 


U TAR TOE anp OTHERS (RESPONDENT).” 


4 
Contract Act-—§, 70— Meaning and scope of sectton—IWhether words “ jawfully 
does anything" can mean payment of nioney. 

Held .S. 70 of Contract Act refers to ‘‘does anything" or “ iclivers 
anything.” {ft does not refer to payment of money and these words cannot be 
construed to inean payment of money. 


Sitt Fakir vy, Chand Bewa, AR, (1928) Cal, 389, dissented from. 5S. M. 
Prasad v. Sarjoo Nonia and another, AIR, 1943 AN. 220 (F.B.), followed, 
Zulaing v. Yaméthin District Council, LL.R. 10 Ran. 522,©referred to- 


S$. 70 dees not enable an officious person to thrust upon another the 
Hability of a debt. , 


A. H, Paul for the applicant. 


E MauneG, J.—This case raises a very interesting 
point of Jaw on the interpretation of section 70 of 
the Contract Act. The facts are not in dispute. 
The applicant Maung Tun Myaing is a brother of one, 
Aung Saing, whose widow is Ma Byant Gyi, the 
3rd _ respondent. Ma Byant Gyi is the daughter 
of U Tar ‘Toe and Ma Thet Me, Ist and 2nd 
respondents. A piece of land in which U Tar Toe, 
Ma Thet Me and Ma Byant Gyi were interested as 
their bobabaing property was under a usufrectuary 
mortgage with a certain person for a sum of Rs. 285. 
Aung Saing, the appellant's brother asked the appellant 
Maung Tun Myaing to provide the sum necessary for 
that piece of land being redeemed. It has now been 
held by the lower appellate Court, and I see no reason 
to disagree with it, that in the request made to 


* Civil Revision No. 49 of 1947 arising out of a decree of the, District Court 
of Magwe in Civit Regular No. 15 of 1946. 
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Maung Tun Myaing the three respondents took no par 
and it was entirely at the request of his brother, Aung 
Saing that Maung Tun Myaing provided the nececsi: ry 
funds for redemption of the suit piece of land. 
The piece of land then was redeemed with the 
money provided by Maung Tun Myaing and following 
the redemption the three respondents and Aung Saing, 
so long as he was alive, enjoyed the suit piece of 
land which had been released from usufructuary 
mortgage on the repayment of the debt, Maung Aung 
Saing has died since then and Maung Tun Myaing 
now claims that the three respondents should repay to 
him the sum of Rs. 285 which he had expended 
at the request of his brother in redeeming the mortgage 
on the piece of land. The trial Court gave a 
decree against the three respondents but the lower 
appellate Court set aside that decree. Hence 
this application in revision to me by the plaintiff, 
Maung Tun Myaing. 

Before me it has been strenuously contended by 
Mr. Paul that section 70 of the Contract Act is 
applicable. He cites Zulaing v. Yasmethin District 
Council {1) and Siti Fakir v. Chand Bewa (2) as 
authorities in his client’s favour. It has been claimed 
on behalf of the applicant that in paying the sum of 
Rs. 285 either to Aung Saing or on Aung Saing’s 
behalf to the mortgagee, the plaintiff was a person 
lawfully doing something for the respondents and that 
he did not in doing so intend his act to be gratuitous. 
It was further claimed that since the respondents 
benefited by that act which was not intended to be 
gratuitous, the respondents are under section 70 of the 
Contract Act bound to make good to Maung Tun Myaing 
in respect of the paymentof Rs. 285. It is true that 
there are several decisions of the various High Courts 
: (1) LL. 10 Ran. 522. (2) A.LR. (1928) Cal. 389. 
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in India which applied section 70 to the payment 
of money. It has been held by several Couris in 
india that, sections 469 and 76 of the Contract Act must 
be read together and where section 69 would not 
be applicable section 70 would be, if the circumstances 
can be browght within the purview of its provisions. 
With great respect however, I must say that I do 
not agree with the views stated by Mukerjee J. in the 
Calcutta case of Siti Fakir v. Chand Bewa (1), With 
respect, I am in agreement with the Full Bench 
decision of the Allahabad High Court in the case 
of S. N. Prasad. v. Sarjoo Nonia and another (2) 
where it was held that “ section 70 does not 
contemplate the case of payment of money. The 
words ‘lawfully does anything’ in sectioh 7 cannot be 
construed to mean payment of money.” 

I am clearly of opinion that the decision of the 
Allahabad High Court is right for the simple 
reason that to construe section 70 otherwise would be 
to enable an officious person to thrust upon another 
the liability of a debt. It would be possible for a 
person without the consent of another to pay the debt 
of that person and then to have himself substituted 
in the position of the creditor. I am satisfied that 
section 69 is the only provision which can apply when 
it is payment of money for which another person 
can be made responsible. Under section 69 a person 
who has made payment of money on behalf of another 
person car only in certain circumstances, claim to 
be reimbursed by that person. In that view of the law 
the application must be and is rejected. 


(1) ALLR. (1928) Cal. 389. (2) ALR. 1943 All. 220. 
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APPELLATE CrVIL 


Before dir, Justice E Maung. 


MA SEIN YIN 
v 


DAW SET.* 


Transfer of Property Act, s. 53-A—Contivact Aci, 5. 68—Benefit recetved by 
owner of property-—Remnbursement. 


Held: Before an instrument in writirg can be relied upon for the purposes 


ofs. 53-4 of Transfer of Property Act, i: is necessar; that it shouldbe signed 
by or on behalf of the person having a legal title in the property. 
& pers suffering from insaz.ity is no. empeteat to appoint an agent. 


“A buyer ef the property from 4 person who has no power to sell is 
entitled to be reimb:rsed fren tie said property of the jegal owner to the 
extent of the vajue of the benc&t received by such owner. 


Tun Aung for the appeliant. 


& Maune, J.—In Civil Suit No. 9 of 1946 of the 
Court of the ist Subordinate Judge, Mandalay, the 
respondent sued for possession of a piece of land more 
fully described in paragraph 1 of the plaint. Her case 
is that this piece of land belonged originally to her 
husband, U Hmi (since deceased) and herself and that 
on the death of the husband in 1934, she became 
the sole surviving owner thereof. She states that the 
defendants are now in possession of the same with- 
out having any right to be in such possession and 
claims a devlaration of her title to the suit piece of land, 
and a decree for possession, 

The defence took a preliminary objection that’ 
the plaintiff at the ‘date of the suit was a lunatic and 
that she could not therefore institute the suit in person. 





* Civil 2i3d Appeal No. 22 of 1947 against the decree of the District Court of 
Mandalay in Civil Appeal No. 44 of 1946. 
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This objection was, however, overruled by the ‘rial 
Court after examining witnesses on the issue relauac to 
the mental capacity of the plaintiff. This finding .: the 
trial Court has not been challenged and has sow 
become final. 

On the merits the defence case is that ou or 
about the 25th October 1944, the plaintiff's son 
executed a document (Exhibit 1) in favour of the 
defendants whereby he purported on behalf o! his 
mother who was then said to be insane to sell the 
suis land to the defendants for a consideration of 
Rs, 3,750 paid in Japanese military notes then 
generally current,” and that following the execution 
of that document the plaintiff's son delivered possession 
of the suit land to the defendants, 

The son, Maung Thein Dan (P.W. 1), in evidence 
before the trial Court has denied that his mother was 
ever insane and also claimed that the transaction 
evidenced by Exhibit 1 was really a transaction on his 
own account and for his own benefit and not for 
the benefit of his mother at all as claimed by the 
defendants. On this point, both the lower Courts 
have on evidence adduced at the trial, come ic the 
conclusion that in 1944 the plaintiff was suffering irom 
some form of insanity and that the transaction 
evidenced by Exhibit 1 was entered into by Maung 
Thein Dan for the purpose of enabkng him to get 
funds for the treatment of his méther. Though this 
is an appeal from the decree of the District Court which 
jhas reversed the decree of the trial Courfand I am 
therefore not bound by the decision of the two 
‘lower Courts on facts, I am satisfied from a perusal 
of the materials on the record that*the plaintiff did get 
the benefit of the sum of Rs. 3,750 in Japanese 
military notes as a result of the transaction evidenced 
by Exhibit 1. 
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However, when the trial Court took the view 
that under section 53-A of the Transfer cf Property Act, 
the defendants can rely on Exhibit 1 document 10 
resist the plaintiff's claim for possession, it appears 
clear to me that the trial Court erred in law. 
Before an instrument in writing can be relied upon 
for the putposes of that section of the Transfer of 
Property Act, it isnecessary that it should be signed by 
or on behalf of the person having a legal title in 
the property. It is the defendants’ case and it has 
been accepted as established by the two lower Courts 
and also accepted by me as established that the 
plaintiff.in October 1944 was suffering from insanity. 
It follows, therefore, that Maung Thein Dan, when 
he signed Exhibit 1 cannot be taken to have acted on 
behalf of the plaintiff. A person suffering from insanity 
is not competent to appoint an agent. 

The provisions of section 41 of the Transfer of 
Property Act relied upon by the trial Court also are not 
televant to the facts in this case. A person who 
is suffering from insanity cannot consent to another 
person being put in the possession of an ostensible 
owner. Section 41 when it speaks cf consent, 
expressed or implied, refers to the consent of a 
person of a sound and disposing mind. 

I am satisfied therefore that neither section 41 
nor section 53-A of the Transfer of Property Act would 
stand in the way of plaintiff being granted the decree 


ev 
she seeks.* That, however, does not conclude: 


the matter. The two lower Courts have held and 


I agree with them that the plaintiff did receive the’ 


benefit of the sum which formed the consideration for 
her son executing document Exhibit I. ° It is also clear 
that the benefit which she received was in the nature of 
necessaries “suited to her condition and life. That 
being so, section 68 of the Contract Act applies. The 
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lower appellate Court took the view that this section has 
no application. In taking this view, I am of the 
cpinion that the learned Judge of the lower appeliate 
Sourt has overlooked illustration (6) annexed to 
section 68. The defendants therefore,: are entitied 
to be reimbursed from the property of the plaintiff 
to the extent of the value of the necessaries: supplied — 
the value in terms of Japanese military notes is 
Rs. 3,750 of such money. The rule iaid down in 
Ko Maung Tin and eight others v. U Gon Man (1) will 
enable this sum in Japanese notes to be valued in lawful 
currency. “a 

The decree of the lower appellate Court is varied by 
the addition of a direction that the plaintiff will nc! be 
entitled to recover possession of the suit piece of 
land unless she pays to the defendants the value of 
Rs, 3,750 in Japanese military notes as at Mandalay on 
25th October 1944. Each party will bear its costs 
throughout. But for these two alterations the decree of 
the lower appellate Court will stand. 





{1) Civil Ref, No. 5 of 1947 of this Court (General Letter 11), 


1947] RANGOON LAW REPORTS. 495 


APPELLATE CRIMINAL. 


> Before Mr. Justite Ba U and M,. Justice E Maung. 


TUN KYI AND SEVEN } { THE KING ied 
MAUNG SEIN | THE KING futy 24, 
MAUNG THAIK s 4 THE KING 
BA TIN | | THE KING 
KAN TUN AND THIRTY- | (| THE KING 

THREE. 


ANT 
THE KING 7 NGA SEIN anp srx.* 
Special Judges Act—Tranfer of 2 nr cna ee fe 


Judge to anothes—Ses00  Iucg nn tea 
Procedure, x. 350. 


ise before one Special 
—CUide of Criminai 






Held: The provisions of = 350 0: the Oude of Criminal Procedure which 
enables a magistrate succecdiny another to make use of che evidence recorded 
before the predecessor does not apply to a Special Judge. 


Heldfurther : That a Sessions Judge cannot transfer a criminal trial pending 
before one Spécial Judge to another. 


Ba Han and Hla Gyaw for the appellants. 
I. S. Chahi for the respondent. 


EK Maunec, J.—These appeals against nine death 
sentences and thirty-six sentences of imprisonment or 
transportation arise out of Criminal Regular Trial No. 1 
of 1946 of the Court of the Special Judge (Mr. Louis 
Park), Shwebo. a 

The prosecution case is shortly that a large gang of 
dacoits entered Tindeinyan village in Ye-U township 
on 2nd May 1946 and attacked various houses. In 
the course of thatattack by the dacoit gang one villager 
by the name of Chan Tha was shot dead. Many of the 
houses in the village were looted. and when the 





* Criminal Appeal Nos. 1086. 1101, 1102, 1152and 1153 and Criminay 
-Reference No? 42 0f 1947 against the order of Louis Park, Special Judge of 
-Shwebo, passed in his Criminal Regular Trial No. 1 of 1946. . 
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cdacoits departed from the village they took away many 
sag. 


hostages who, however, were sent back untharmed with 
the exception of one, U San Kunt. U San-Kunt, an 


elderly man, appeared to have died from heart failure 


while he was being taken away from the village. 

Mr. C. A. Vickers, Sessions Judge as Special Judge, 
began the trial and examined 25 witnesses. He 
then transferred the case to Mr. Louis Park, Special 
Judge, who proceeded with the trial from the stage 
arrived at at the date of the transfer to him. It may be 
noted here that the 22nd witness for the prosecution 
who was examired on the 2nd August 1946 by 
Mr. Vickers is the approver in the case and that his 


‘evidence was strongly relied upon on behdif of the 


prosecution. 

When the case went’ before Mr. Louis Park, the 
successor of Mr. Vickers, it was suggested to him that 
a de novo trial should be ordered but by his order 
of the 5th August 1946, at page 26 of the trial record, 
the learned Special Judgerelying on section 14, sub- 
section (#) of the Courts (Emergency Provisions) Act, 
1943, refused to begin the trial afresh. 

Before us, it has been contended on behalf of the 
appellants that the conduct of the trial partly before 
Mr. Vickers‘and partly before Mr. Louis Park, his 
successor, is illegal and that therefore the conviction 
and sentence in respect of each ofthe appellants must 
be setaside. In Tus Sein v. The King (1) Gledhili J. 
has held that the provisions of section 350 of the Code: 
of Criminal Procedure which enables a magistrate 
succeeding another to make use of the evidence 
recorded before the predecessor does not apply to a. 
Special Judge., In Tum Shwe v. The King (2), my Lord 
the Chief Justice and I followed the rule of law laid 





« . 
(1} Cr. App. No. 532 of 1947 (2) Cr, App. No. 1165 of 1947 
of this Court. of this Court. 
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down by Gtedhill J. in that case. fu the later case we 
directed a retrial, Morcover. in Matas Tan Hlatg v. 


Maung Tin Tin (1), I fave recently held that a’Sessions - 


Judge cannot transfer a criminal trial pending before 
one Special Judge to another, From this it wouldalso 
follow that a Sessions Jud. wise sa Special Judge 
had taken cognizance of an ofenee and jias gone some 
way towards the trial of thas cite, would not be 
competent to transfer the pre ..dinys to another 
Special Judge. 

Accordingly both on the ground that the Sessions 
Judge who initially tried the app -Uants in his capacity 
as Special Judge had no fart. ition to transfer the 
case to another Special fuige afier having taken 
cognizance of the offence und on the ground that the 
successor of the Ist Special Judge is not entitled to 
act on the evidence recorded before the ist Judge, 
the trial before Mr. Louis Park must be held to be 
illegal. The conviction and the sentence in respect of 
each of the appellants must be set aside. Ido not find 
any exceptional circumstances in this case to justify us 
from departing the normal rule that when conviction 
and sentence are set aside as being had in an illegal trial 
aretrial before a Court of competent jurisdiction should 
be ordered. 

Accordingly, setting aside the conviction and 
sentence in respect of gach of the appellants, I direct 
that the appellants be retried before a competent Court 


. appointed by ~he Sessions Judge, Shwebo. 


Ba U, J.—I agree. In my opinion section 350 
of the Code of Criminal Procedure dogs not apply te 
trial beforg Special Judges. Even if it, did, under 


proviso (6) of sub-section 1 of the aforesaid section, 1 


am strongly, of, opinion that a retrial should be ordered 





(1) Cr. Misc, App. No, 12 of 1947 of this Court. 
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APPELLATE CRIMINAL 


‘Before Sir Ernest H. Goodman Roberts, Rt. Chief’ Justice, 
and ptt. Justice Blagden, 


AUNG GYAW wv THE KING* 


Sanction for Proseention (ar-Time Offences) Act, 1046, ss. 4, S—lustituted— 
Entertained—Heard. 

Held . Vhe Act has no application to cases in which cognizance has already 
been faken by the Court before the Act was assented to by the Governor in the 
name of His Majesty. 

The effect of the word “ entertained or heard by " would be that the Court 
conld not confirm a sentence and also could not disiniss the appeal because the 
Court could not héat or entertain it at all. 


Tun I for the appellant. 
Tin Maung (Government Advocate) tor the Crown. 


Rowerts, C.J.—The appellant Aung Gyaw was 
convicted by the learned Ist Special Judge of Thayetmyo 
on three charges of murder contrary to section 302 
read with section 34 of the Penal Code and was 
sentenced on each charge to death. ; 

We have had some preliminary points taken before 
us by U Tun I who has said all that could be said: for 
his client. One point sought to be made was that the 
sanction of the Governor for a prosecution had not 
been obtained in conformity with the Burma Act XXVI 
of 1946 known as the Sanctien for Prosecution (War- 
Time Offences) Act, 1946. This Act, however, came 
into force on the 27th July 1946 and* proceedings had 
already been instituted on the 6th June and therefore 
this case was pending, and since the Act merely directs 
that no Court shall take cognizance of any offence 
alleged toe have been committed in British Burma 








* Criminal Appeal No. 1801 of 1946 (Criminal Reference No. 133 of. 1946} 
against the order of U Shwe Pon, ist Special Judge> Thayetmyo, passed in; 
Criminal Regular Trial No, 34 of 1946. ‘ 
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between certain cates it has no application to cases in 
which cognizance has already been taken by the Court 
before the “Act was ass¢nied to by ihe Governot in the 
name of His Majesty. 

The second point which was taken before us is one 
in which we are agreed there is no substance but the 
decision in which it was less easy to reach. This is 
by reason of the fact that the War-Time Crimes 
(Exemption) Act, 1946, is a measure some parts of 
which are very difficult to understand ; and, with 
respect to those responsible for the drafting of it, I feel 
that it says a good many things which it’does not mean 
and omits to say certain ihings which it probably does 
mean. To paraphrase this Act, if it be shown that a 
person was a member at the material time of one of the 
Patriotic Burmese Forces specified in the Act, and that 
he was acting in good faith and purported to act in 
pursuance of his duty no criminal proceeding shall be 
instituted against him: that is. not difficult to under- 
stand, but section 4 is not content with the word 
“instituted ’’ ; it says that no proceeding whether civil 
or criminal shall be “instituted in, or entertained or 
heard by”, any Court or Tribunal for such acts. And 
therefore if we were to hold in this case that the 
appellant was a member of the Patriotic Burmese 
Forces, as to which.there is no doubt, and in addition 
were to hold that the acts complained of had been 
done in good faith, it is clear that we could not 
entertain this appeal which is a legal proceeding in a 
criminal matter. The effect of that would be, of course, 
that we could not confirm the death sentence, but also 
could not dismiss the appeal—for we could not hear 
or entertain it at all—and the position would be that 
(I cannot help thinking this is far from the draftsman’s 
intention) so’ far as the High Court was concerned 
the appellant would be under sentence of death for an 
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indefinite period until the executive authority saw fil 
to intervene. Under seeciun 3, sub-section (2), of the 
War-Tirae Crimes (Exemptiony’ Act, 1946, itis for the 
Governor to decide those jiestions of fact which arise 
where a person lias been sentenced under section 3 or 
section 4, but in the appeal which we are now 
considering we are sutished that the appellant was not 
sentenced for any act cone in good faith by him and 
that therefore section + has no application whatever. 
So far from the acts with which he is accused being 
done in good failh as a member of the Patriotic 
Burmese Force’ they consiitute the leading share in a 
beastly and bloody massacre. 

The appellant Aung Oyvaw, accogding “.o his own 
story, went to the village of Minde-Kyaungkhon on the 
30th of March 1945 in order to collect furds in support 
of the revolt against the Japanese and to help the forces 
which had joined the Allies. It is however clear that 
the villagers of Minde-Payasu which apparently adjoins 
Minde-Kyaungkhon had been concerned in betraying 
an escort of persons aid robbing them of money only 
just previously, and -the learned Special Judge (who 
tried this case with great care and attention and has 
written a valuable and well-considered judgment) 
formed the view that ihe appellant Aung Gyaw visited 
Minde as a reprisal for the betrayal of, this group 
of persons by the villagers of Minde-Payasu. 
Maung Tun Myint (2 D.W.), although the story he told 
was not altogether believed, has at all events established 
that a man named Aung Sein was killed on the 28th or 
29th March and that he with the deceased had been 
taking a large sum of cash through a dangerous part of 
the country.and that the persons who robbéd them of 
the cash were fifteen villagers from Minde-Payasu 
armed with dahs. However much theedétails of this 
story may be allowed to be discredited, this part of 
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the case‘for the defence in effect igices with the — 1947 
prosecution story and in my view the learned Special Auxe Gyaw 
Judge was right ir saying that \une Graw went with Tae Kise. 
his men to the village of Minde-Pavasi to enquire — pogerrs, 
about these matters and to take icprisals from Seas 
villagers. 

The enguiry which they made was almost non- 
existent. Itis true that they asked Mai Kyi (P.W. 4) 
where her husband Maung Pu was, and Maung Pu was 
alleged to have been one of those of whose conduct 
they were complaining. Ma Kyi sive tru she was 
robbed of Rs. 300 herself, Butespoit iran her 
evidence there is no real corroboration of ti. uggestion 
that any proper investigation Was leis be these 
persons who under the leadership of th «jp cilanat were 
guilty of acts of unrestrained basditry and cold-blooded 
and treacherous abuse of hospitality and murder. 

They all arrived at the house of Maung Po Tin 
(P.W. 5). It is evident thata large number of villagers, 
about 25 or 30, had been assembled in that house on 
the lying pretext that a lecture was to be given to them 
by those interested in the new Resistance Movement 
to explain the situation. No such lecture was given at 
all as appears from the evidence. Instead, Aung Gyaw 
who had a sword and a revolver—facts deposed to by 
Shwe Ge (P.W. 1), Po Tin -(P.W. 5), Thu Daw 
A(P.W,.9) and Tha Din (P.W. 7\—and was in 
command of five soldiers demanded food and the 
women weré sent to prepare food, and they did, 
prepare food and it was actually given to these persons, 
but the appellant evidently contemplated that when she: 
had enjoyed their hospitality he would participate in 
a cold-blooded murder and this is what,was done. 

The soldiers were in two groups and they fired their 
shots intoethe house; they were inflamed by the 
language used by the appellant himself. Shwe Ge 
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iil (PAW. 1) says thal each party fired their weapons into 
ROR SEA the house from cach door Maung Ohn Maung 
Tae Kins. (P.W,. 2) says the same thing and that when they ‘fired it 
Ronrers, Was Bo Aung Gyaw, ihe appellant, who said, ‘You 
CJ. Minde villagers have robbed a soldier of the Tatmadaw 
and killed him. We will now and kill all of you.” The 
use of this language is corroborated by Maurg Po Tin 
(P.W. 5) who says, “ Tasked my neighbours Shwe Ge, 
Ma Me Yiand Ma Elnin to cook meals for the soldiers. 
They brought the meals to my louse later. The 
accused and hismeu took meals at my house. Having 
finished his meal, Bo Aung Gyaw drew out his sword 
and said to us, “fb will kill vou villagers to-day.” At 
that point IT ran down from the house out of fear.” 
Maung Thu Daw (B.\W. 6) says that he reached the 
house just after the ical was over. The appellant drew 
out the sword and declared, “ Those present here 
must not go anywhere. I will kill all of you.” and he 
did not say anything more. “Those in the house 
for the most part tried to escape and in so doing 
Maung Thu Daw who jumped down from the house got 
a rifle-shot wound ; and this, I think, shows that the 
instant the threatening words were spoken by the 
superior officer of these soldiers they responded to the 
suggestion made to them instantaneously by firing their 
rifles. Maung Tha Din (P.W.7) also -jumped down, 
and he was not hit with rifle-shot’ but sustained a 
dislocation of the right leg. Po Tin (P.W. 5) 
managed to run away to the jungle at thé sack of the 
house. 
- It must be noticed that witnesses stated that the 
soldiers had between them two riffes, It is also clear 
that over twenty.shots were fired. If that be so~there 
is'no evidence as to the type of rifle used—it must 
stand to reason that the rifles were not only loaded 
once but twice or possibly three times, and if this be 


1947] RANGOON LAW REPORTS. 


true it shows that the whole proceedings were carried 
out with deliberation—that cech fresh succession of 
victims were only shot after were had been a pause on 
the part of those guilty of theac murders and that they 
reflected on what they were don x 

There is no coubit wiafever that to Aung Gyaw 
was their, leader and that ii was at his instigation that 
these crimes were commilted  Aforeover, even if his 
words had not been spoken his omission to stop the 
soldiers doing what they dnl would amount to an 
abetment within the meaning of section 107 of the 
Penal Code. I mention this sevtion because it is 
abundantly clear that if we iad any doubt about the 
applicability, of section 34-—- .ommoen intention—our 
difficulty could vasily be resolved by changing the 
conviction here to one under section 302 read with 
section 107. We have however no doubt whatever 
with regard to the commen intention of Bo Aung Gyaw 
with the soldiers who fired the shots and in this 
connection we bear in mind the decision in Mahbub 
Shah v. King-Emperor (1) in which Their Lordships 
of the Privy Council pointed out that the inference 
of ‘common intention” within the meaning of the 
term in section 34 should never be reached unless it is 
a necessary inference deducible from the circumstances 
of the case. , 

After this shortedigression I return to the evidence. 

If is clear that when the shooting was over the 
appellant pttacked Thant Shin without, however, 
actually doing him any injury, and then told his men 
that the hgadman had re.ntuned inside the house, ané 
Maung Shwe Ge graphically enough describes exactly 
what happened : he says, “ Before the accused and his 
five m:n went into the house from the kyanbyin. the 
accusedetald his men that the headman had remained 


(1) 72 LA. 148. aa 
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inside the house. Just then one of the soldiers fired a 
shot at ihe headman Ko Maung Gyi who fell dead 
mstantanedusly. The headman réceived the ‘shot on 
nis abdomen. I did not know the soldier who fired at 
the headman, but he fired at the headman immediately 
when the accused said that the headman had remained 
behind.” It is therefore abundantly clear that it was at 
the direct instigation of Aung Gvaw that the soldier in 
question fired at and killed the headman and that 
Aung Gyaw and the person who fired the shot had the 
common intention that he should die as the result of 
the rifle-shot wound inflicted upon him. The murder 
of the acting headman Ko Maung Gyi forms the 
subject of the first of the three charges made against 
the appellant. : ae 

The second charge relates to the death of Po Bein. 
He is described by his widow MaYi(P.W. 3) as a 
simple and honest man and we have no doubt that 
her description of him might well be the actual fact, 
and no reason whatsoever to suppose that he was 
in any way concerned with the events which led to 
the complaint against the villagers of Minde-Payasu. 
Po Bein was found by his widow lying dead undera 
neent tree at the back of Po Tin’s house and this 
evidence is corroborated by other villagers who state 
that he was killed at the time of the,murders, and in 


particular by Maung Tha Yin (P.W. 8) who found him 


lying dead with a gun-shot wound on the left shoulder 
near the root of the neck. The same witness found 
Po Kywe lying dead underneath the house of Po Tin 


‘with a dah-cut wound on the shoulder and a gun-shot 


wound on the chest and it is*in connection with 
Po Kywe’s death that the remaining charge of murder 
was brought. 

There can be, in short, no doubt whatever that so 
far from this man Aung Gyaw being a person who was 
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trying to organize the Resistance Movernent uns to 3 
support for it aud so far from him being anxicis +++ Gyaw 


to bring to justice persons who had impeded sin an Kae’ 
operations of the Resistance Movement a day or iwe wegerers 
before and had murdered his innocent companion, he Oy 
went there at the head ‘of the soldiers (giving orders 
for meals toebe prepared and generally assuming 
responsibility for the conduct of the expedition) and 
as soon,as the meal was over ‘the scene of hospitaliiy 
was allowed to become the focal point of these brutal! 
murders carried out’ without discrimination and 
resulting in the death of complétely innocent people 

Uneler these circumstances; so fag from saving that 
the. appellant aged in yood faith we think that tee 
learned Special judge arrived at the right decision aiter 
vareful. consideration and the sentence of death passed 
upon the appellant was the‘only one possible under the 
circumstances, and we have no hesitation whatever in 
confirming both the conviction and the sentence »! 
death. ; 


BLaapeN, J.—l entirely agree. 


G.U.B.C.P.O0.—No. 14, H.C.R., 16-8-48— 1,650 —II. 


